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Title  17 — Commodity  and  Securities 
Exchanges 

CHAPTER  I— COMMODIT>-  FUTURES 
TRADING  COMMISSION 

part  0— rules  of  PRACTICE 

PART  10— RULES  OF  PRACTICE 

Adoption  of  New  Rules  and  Revocation  of 
Old  Rules 

The  Commodity  Futures  Trading  Com¬ 
mission  has  adopted  Rules  of  Practice 
establishing  the  procedures  to  be  fol¬ 
lowed  in  most  adjudicatory  proceedings 
conducted  before  the  Commission  pur¬ 
suant  to  the  Commodity  Exchange  Act, 
as  amended,  7  U.S.C.  1,  et  seq.  These  rules 
comprise  a  new  Part  10  of  Title  17  of  the 
Code  of  Federal  Regulations.  At  the  same 
time  the  Commission  is  hereby  revoking 
the  rules  of  practice  contained  in  Part  0 
of  Title  17,  with  the  exception  of  §§  0.73 
to  0.77  dealing  with  rulemaking  proceed¬ 
ings.  These  rules  had  been  adopted  by 
the  Conunission’s  predecessor  agency — 
the  Commodity  Exchange  Authority  un¬ 
der  the  Secretary  of  Agriculture — and 
had  continued  in  effect  until  the  present 
time  pursuant  to  Section  411  of  the  Com¬ 
modity  Futures  Trading  Commission  Act 
of  1974,  88  Stat.  1389,  et  seq.  (Pub.  L. 
93-463). 

Summary  of  the  Ruies  Provisions 

The  rules  of  practice  will  apply  pri¬ 
marily  to  administrative  proceedings  for 
denial,  suspension,  or  revocation  of  des¬ 
ignation  or  registration  of  persons  sub¬ 
ject  to  the  Commissions’  regulation;^  to 
proceedings  for  the  issuance  of  cease  and 
desist  orders  to  terminate  violations  of 
the  Act;  *  to  proceedings  for  the  denial 
of  trading  privileges;  *  and  to  proceed¬ 
ings  for  the  assessment  of  civil  penalties.* 
However,  provision  has  been  made  in  the 
rules  of  practice  for  their  applicability 
to  other  proceedings  as  well,  at  the  di¬ 
rection  of  the  Commission.* 

.The  rules  are  divided  into  eight  sub¬ 
parts.  Subi>art  A  is  an  introductory  sec¬ 
tion  containing  a  description  of  the  scope 
and  applicability  of  the  rules,  a  section 
defining  the  principal  terms  used  in  the 
rules,  provisions  dealing  with  the  service 
and  filing  of  documents,  the  form  and 
execution  of  documents,  and  the  com¬ 
putation  of  time.  Other  matters  included 
in  Subpart  A  relate  to  Presiding  Officers, 
as  defined,'  to  appearances  before  the 
Commission,  and  to  the  suspension, 
amendment,  revocation  or  waiver  of  the 
rules. 


1 7  U.S.C.  6n(7) ,  9, 12a(2) ,  12a(3)  and  8. 

>  7  VS.C.  13a  and  13b. 

>7  UJS.C.  9. 

*  7  U.S.C.  9  and  13a. 

®  A  separate  set  of  rules  will  apply  to  rep¬ 
arations  Proceedings  pursuant  to  Section  14 
of  the  Act,  7  U.S.C.  18.  Rules  relating  to 
Reparations  Proceedings  have  recently  been 
published  for  comment.  See  40  FR  55666 
(December  1,  1975).  Likewise  the  Com¬ 
mission  anticipates  publishing  shortly  rules 
relating  to  investigations  and  rules  relating 
to  public  rulemaking  procedures,  neither 
of  which  are  encompassed  In  the  rules  Just 
adopted. 


The  subsequent  subparts  of  the  rules 
follow  in  a  general  way  the  course  of  a 
proceeding  from  its  institution  to  final 
review  by  the  Commission.  Subpart  B 
deals  with  the  institution  of  adjudicatory 
proceedings,  and  with  pleadings  and  mo¬ 
tions.  Subpart  C  describes  the  parties  to 
the  preceding  and  procedures  by  which 
other  persons,  upon  application,  may  be 
permitted  to  participate  in  the  proceed¬ 
ing. 

Subpart  D  sets  forth  various  provisions 
relating  to  prehearing  procedures,  such 
as  prehearing  conferences,  discovery,  and 
depositions.  The  rules  relating  to  the  con¬ 
duct  of  the  hearing  itself  and  to  the  ob¬ 
taining  of  subpoenas  are  •set  forth  in 
Subi>art  E,  while  Subpart  F  describes 
post-hearing  procedures  and  the  issuance 
of  an  initial  decision  by  the  Presiding 
Officer.  Subpart  G  contains  rules  govern¬ 
ing  circumstances  in  which  a  proceeding 
may  be  concluded  without  a  full  oral 
hearing,  e.g.,  provisions  for  summary  dis¬ 
position,  a  shortened  procedure  where 
evidence  is  taken  primarily  on  written 
submissions,  and  procedures  to  be  applied 
in  case  of  default  by  a  party. 

Those  portions  of  the  proceeding  con¬ 
ducted  before  the  Commission  itself — as 
distinguished  from  an  Administrative 
Law  Judge  or  other  Presiding  Officer — 
constitute  Subpart  H  of  the  Rules  of 
Practice.  This  encompasses  the  appeal 
process,  including  both  interlocutory  re¬ 
view  (appeals  of  a  particular  issue  when 
the  remainder  of  the  proceeding  is  still 
pending) ,  and  review  by  the  Commission 
of  initial  decisions  by  the  Administra¬ 
tive  Law  Judge.  The  Commission’s  con¬ 
sideration  of  settlement  offers  submitted 
by  the  parties  comprises  the  final  subject 
dealt  with  in  the  rules. 

General  Provisions 

Most  adjudicatory  proceedings  to 
which  the  Rules  of  Practice  will  apply 
will  be  assigned  to  an  Administrative  Law 
Judge  for  hearing.  For  this  reason  the 
term  “Administrative  Law  Judge’’  has 
been  used  generally  throughout  these 
rules  whenever  powers  or  duties  are  as¬ 
signed  to  the  officer  who  will  preside  at 
the  hearing.  In  those  situations  where 
another  Presiding  Officer  is  assigned  by 
the  CcMnmission,  however,  all  the  pro¬ 
visions  which  refer  to  an  Administrative 
Law  Judge  shall  be  read  as  referring  to 
the  designated  Presiding  Officer. 

These  and  other  provisions  dealing 
with  Presiding  Officers  are  contained  in 
§  10.8  of  the  rules  of  practice.  Other  sub¬ 
jects  addressed  include  the  functions  and 
responsibilities  of  the  Administrative  Law 
Judge  in  the  conduct  of  a  proceeding 
(§  10.8(a))  and  provisions  for  his  dis¬ 
qualification  in  appropriate  cases  (§  10.8 
(b)).  Section  10.9,  consistent  with  the 
Administrative  Procedure  Act,  requires  a 
separation  of  fimctions  between  toe  Ad¬ 
ministrative  Law  Judge  and  members  of 
the  Commission  staff  who  are  engaged  in 
toe  performance  of  investigative  or  pro¬ 
secutorial  functions.  Section  10.10,  deal¬ 
ing  with  ex  parte  communications,  pro¬ 
hibits  toe  Administrative  Law  Judge 


from  consulting  with  any  person  or  party 
on  any  fact  or  issue  without  toe  oppor¬ 
tunity  for  all  parties  to  participate. 

Section  10.11  of  toe  rules  describe  toe 
persons  who  may  appear  on  behalf  of  a 
party  to  toe  proceeding.  An  individual 
may  appear  for  himself  and  a  business 
organization  may  be  represented  by  an 
officer  or  partner  of  that  organization. 
In  addition,  any  party  may  be  repre¬ 
sented  by  an  attorney  currently  admitted 
to  practice  in  any  state  unless  that  attor¬ 
ney  has  been  suspended  or  disbarred 
from  practice  before  toe  Commission,”  or 
has  been  disbarred  by  the  Administrative 
Law  Judfee  from  further  participation  in 
a  particular  proceeding  based  on  con¬ 
temptuous  conduct  durmg  that  pro¬ 
ceeding. 

The  general  provisions  of  Subpart  A 
also  deal  with  a  number  of  matters  which 
are  technical  in  nature.  In  addition  to  a 
statement  of  the  applicability  of  the  rules 
(§  10.1)  and  a  definitions  section  (§  10.2) , 
these  include  the  Commission’s  business 
address  and  hours  of  business  (§  10.4), 
toe  method  by  which  time  is  computed 
(§  10.5),  establishment  of  or  changes  in 
the  time  allowed  for  filing  documents 
(§  10.6)  and  toe  dates  on  which  orders 
of  toe  Commission  are  considered  by  have 
been  entered  (§10.7).  Subpart  A  also 
contains  requirements  relating  to  toe 
service  of  papers  by  a  party  upon  other 
parties  (§  10.12(a) ,  (b)  and  (c) ) ,  the  fil¬ 
ing  of  papers  with  toe  Hearing  Clerk 
(§  10.12(d)),  various  formalities  which 
must  be  complied  within  filing  docu¬ 
ments,  such  as  number  of  copies,  format, 
kind  and  size  of  paper,  spacing  and  type, 
requirements  as  to  signature  and  sub¬ 
scription,  etc.  (§§  10.12(e)  and  (f)).  The 
maintenance  of  an  official  docket,  con¬ 
taining  toe  record  of  the  proceeding,  is 
provided  for  in  §  10.12(g). 

Finally,  toe  general  provisions  permit 
suspension,  amendment,  revocation  and 
waiver  of  any  of  toe  provisions  contained 
in  toe  rules  of  practice  ( §  10.3) .  This  may 
be  done  permanently  through  formal 
rulemaking  procedures,  or  may  be  done 
in  a  particular  case,  with  notice  to  all 
parties,  in  order  to  expedite  a  proceeding, 
prevent  imdue  hardship  or  for  other  good 
cause,  giving  consideration  to  toe  inter¬ 
ests  of  toe  parties. 

Institution  of  Proceedings; 

Pleadings;  Motions 

Under  toe  rules  of  practice  an  adjudi¬ 
catory  proceeding  is  commenced  when 
the  Commission  authorizes  service  of  a 
ccHnplaint  and  notice  of  hearing  ( §  10.21 ) . 
In  toe  enforcement  proceedings  to  which 
the  rules  wlH  primarily  apply  toe  com¬ 
plaint  will  generally  set  forth  allegations 
made  by  the  Division  of  Enforcement 
based  upon  toe  results  of  a  prior  investi¬ 
gation  or  other  information  coming  to 
its  attention. 

Section  10.22  of  the  rules  detail  the 
content  and  method  of  service  of  toe 
complaint  and  notice  of  hearing.  FoUow- 


•6  A  new  Part  14  of  Title  17,  dealing  with 
appearance  and  practice  before  the  Ccmimls- 
sion,  is  being  drafted  and  will  be  published 
shortly. 
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ing  receipt  of  these  documents  each  re¬ 
spondent  is  required  to  file  an  answer. 
Section  10.23  describes  ¥dien  an  answer 
must  be  ffled,  what  information  the  an¬ 
swer  must  contain  and  the  effect  of  a 
respondent’s  failure  to  file  an  answer. 

If  the  respondent  cannot  adequately  de¬ 
termine  the  nature  of  the  charges  from 
the  allegations  of  the  complaint,  that 
section  also  provides  that  he  may  file  a 
motion  for  a  more  definite  statement — 
in  effect  asking  the  Division  of  Enforce¬ 
ment  to  explain  the  matter  more  fully. 

In  some  instances,  it  may  be  appropri¬ 
ate  to  amend  or  supplement  the  com¬ 
plaint  or  answer.  Section  10.24  of  the 
rules  provides  a  mechanism  to  accom¬ 
plish  this. 

Section  10.25  sets  forth  certain  re¬ 
quirements  of  form  applicable  to  plead¬ 
ings.  which  Include  the  complaint,  an¬ 
swer,  and  related  supplements  or  amend¬ 
ments.  Section  10.26  of  the  Commission’s 
rules  establishes  reqiiirements  applicable 
to  motions  in  general.  Including  the  form 
and  content  of  the  motion  and  provisions 
for  answers  to  motions.  References  to 
specific  kinds  of  motions  are  contained 
elsewhere  in  the  rules. 

Parties  and  Limited  Participation 

Various  rights  and  obligations  accrue 
to  persons  who  are  parties  to  the  pro¬ 
ceeding.  Section  10.31  of  the  rules  de¬ 
scribes  those  persons  who  are  considered 
parties.  The  Division  of  Enforcement  is 
the  complaining  party  in  all  enforcement 
proceedings.  Each  respondent  charged  in 
the  complaint  is  also  a  party.'' 

Sections  10.33,  10.34  and  10.35  of  the 
rules  will  allow  an  Administrative  Law 
Judge  to  permit  other  persons  to  partici¬ 
pate  in  a  proceeding  as  well.  Section 
10.33  permits  intervention  as  a  party. 
Under  that  provision  a  person  may  peti¬ 
tion  the  Commission  to  be  admitted  as 
a  party,  with  all  the  rights  granted  to 
parties.  The  Commission  anticipates  that 
intervention  in  enforcement  proceedings 
will  rarely  be  permitted;  the  standards  as 
to  intervention  set  forth  in  S  10.33  will 
be  strictly  applied. 

Two  more  limited  forms  of  participa¬ 
tion  in  a  proceeding  are  provided  in 
§S  10.34  and  10.35.  Under  these  provi¬ 
sions,  the  Administrative  Law  Judge  is 
given  discretion  to  determine  the  rights 
of  participation  which  will  be  granted  in 
a  particular  case.  Thus,  a  person  may 
petition  for  leave  to  be  heard  on  a  mat¬ 
ter  which  affects  his  Interest  (§  10.34). 
This  might  be  appropriate  for  certain 
officers  or  employees  of  a  firm  named 
as  a  respondent  in  the  complaint.  In 
other  situations  a  person  may  be  granted 
permission  to  make  an  oral  or  written 
statement  (§  10.35). 

Prehearing  Procedures 

Subpart  D  deals  with  procedures  to 
be  followed  in  preparing  the  proceeding 
for  hearing.  Section  10.41  authorizes  the 

V  Under  Section  10.32  the  Administrative 
Law  Judge  may  order  a  substitution  of  par¬ 
ties.  Por  example,  this  would  be  appropriate 
if  there  is  a  <diaage  in  the  name  of  a  re¬ 
spondent  Ann. 


Administrative  Law  Judge  to  hold  pre- 
hearing  conferences,  the  function  of 
which  is  to  determine  certain  matters 
prior  to  hearing  in  order  to  f  adlitate  the 
orderly  conduct  of  the  hearing.  A  record 
of  the  results  of  the  confomice  will  be 
kept  either  in  the  form  (ff  a  prehearing 
memorandum  prepared  by  the  Admin¬ 
istrative  Law  Judge  or  a  written  tran¬ 
script  of  the  proceeding. 

The  Rules  of  Practice  provide  for  pre- 
hearing  discovery — a  process  whereby  the 
parties  seek  through  formal  procedures 
to  gather  evidence  and  exchange  evi¬ 
dence  in  preparation  for  hearing.  Unless 
exceptional  circumstances  exist,  §  10.42 
(b)  will  require  the  Division  of  En¬ 
forcement  to  turn  over  to  the  re¬ 
spondents  prior  to  hearing  transcripts  of 
testimony,  statements  and  other  substan¬ 
tially  verbatim  statements  of  witnesses  it 
intends  to  call  at  the  hearing  which  were 
obtained  during  the  course  of  the  investi¬ 
gation  or  inquiry  which  led  to  the  initia¬ 
tion  of  the  proceeding,  as  well  as  any 
records  obtained  pursuant  to  subpoena 
during  the  investigation.  In  addition, 
under  S  10.42(a) ,  an  Administrative  Law 
Judge  may  require  parties  to  furnish  to 
their  opponents,  in  advance  of  the  hear¬ 
ing,  an  outline  of  the  case  or  defense 
they  intend  to  present,  lists  of  witnesses 
and  exhibits  they  intend  to  present,  cop¬ 
ies  of  exhibits  they  intend  to  intniduce, 
and  statements  of  the  legal  theories  upon 
which  they  will  rely.  Section  10.43(c)  sets 
forth  the  requirements  by  which  admis¬ 
sions  may  be  sought  and  obtained.  The 
rules  also  provide,  in  §  10.43  for  stipula¬ 
tions,  pursuant  to  which  (mposing  parties 
may  agree  on  pertinoit  facts  prior  to 
hearing.  Of  course,  any  facts  s^ulated 
or  admitted  will  not  have  to  be  proven 
at  hearing.- 

Under  §  10.44  oral  depositions  and 
depositions  upon  written  interrogatories 
will  be  permitted  only  if  it  appears  that 
a  prospective  witness  whose  testimony  is 
material  will  be  unable  to  attend  the 
hearing.  In  this  circumstance  his  deposi¬ 
tion  may  be  taken  and  may  be  used  as 
a  substitute  for  direct  testimony  at  the 
hearing.  The  section  sets  forth  p^e- 
dures  to  be  applied  in  seeking,  obtaining 
and  using  depositicais. 

While  the  Ckimmission  considered  the 
use  of  depositions  and  interrogatories 
for  purposes  of  discovery — as  provided 
in  the  rules  of  some  federal  agencies— 
as  well  as  for  presentation  of  testimony 
of  witnesses  who  cannot  attend  the  hear¬ 
ing,  the  Ck)nunission  has  concluded  that 
participation  in  full  discovery  procedures 
would  unduly  tax  the  present  resources 
of  its  enforcement  staff  and  might  for 
that  reason  seriously  impede  the  Com¬ 
mission’s  over-all  enforcement  program. 
The  Commission  is  satisfied  that  the 
broad  access  to  the  results  of  the  Com¬ 
mission’s  investigation  which  its  rules 
provide  will  assure  fairness  to  respcmd- 
ents  in  all  proceedings. 

Hearings 

Subpart  B  comprises  those  rules  which 
apply  to  the  conduct  of  the  bearing  its^. 
Section  10.61  decribes  the  rules  relating 
to  the  time  and  place  of  the  hearing. 


which  shall  be  fixed  with  due  regard  to 
tile  ptdibc  interest  and  the  convenience 
and  necessity  of  the  parties.  Section 
10.62  describes  how  a  party  may  appear 
in  the  proceeding  and  the  effect  of  a 
party’s  failure  to  appear.  Under  the 
rules,  if  a  party  should  fail  to  appear 
at  the  hearing,  either  personally  or  by 
a  representative,  he  therrisy  waives  his 
right  to  an  oral  hearing.  He  may  by  filing 
a  notice  of  appearance,  mn-intain  his 
right  to  participate  in  the  post-trial 
procedures,  but  otherwise  his  failure  to 
appear  will  cmistitute  a  default. 

The  rules  also  encompass,  in  $  10.63, 
the  (X)n8olidation  of  two  or  more  hear¬ 
ings  based  on  separate  complaints  which 
involve  common  Issues,  or  the  holding  of 
separate  hearings  of  Issues  or  parties 
involved  in  a  single  complaint.  Section 
10.64  provides  that  hearings  be 

public,  except  under  certain  nsurow  cir- 
cumstan(^,  where,  because  of  (xmfiden- 
tlality  of  information  disclosed,  certain 
portions  of  a  hearing  may  be  non-public 
in  the  Presiding  Officer’s  discreticm. 

All  hearings  are  to  be  stenographically 
recorded  and  transcribed  imder  proce¬ 
dures  established  in  S  10.65.  This  record 
will  constitute  the  offl(dal  transcript  of 
the  proceeding. 

S^tion  10.66  describes  the  (xinduct  of 
the  hearing,  including,  among  other 
matters,  the  rights  of  parties  to  notice 
of  the  hearing,  to  be  represented  by  coun¬ 
sel,  to  present  evidence,  to  cross-examine 
witnesses,  to  raise  objections,  to  make 
arguments,  and  to  move  for  appropriate 
rell^.  Witnesses  will  testify  imder  oath 
or  affirmation,  and  at  the  discretion  of 
the  Administrative  Law  Judge,  may  be 
cross-examined  without  regard  to  the 
scope  of  direct  examination.  Provisions 
for  the  filing  of  exhibits  and  the  furnish¬ 
ing  of  copies  to  the  other  parties  are  also 
included  in  this  section. 

Section  10.67  governs  various  matters 
rdating  to  evidence,  including  admis¬ 
sibility,  official  notice,  objections,  excep¬ 
tions,  official  government  records,  and 
entries  in  the  regular  course  of  business. 
Ihese  provistims  are  substantially  simi¬ 
lar  to  those  applied  in  United  States 
District  Courts. 

'The  Commission’s  rules  relating  to 
subpoenas  are  set  forth  in  f  10.68.  Sec¬ 
tion  10.68(a)(1)  establishes  minimal  re¬ 
quirements  for  the  obtaii^ng  of  a  sub¬ 
poena  when  the  testimony  of  a  witness 
is  being  sought.  Except  when  directed 
toward  Commission  personnel  or  otiier 
governmental  officials,  such  a  subpoena 
will  be  issued  upon  request,  and  no  notice 
to  other  parties  will  be  required.  When 
the  witness  is  asked  to  produce  records 
as  well  as  to  appear  to  testify,  1 10.68(a) 
(2)  establishes  additional  requirements, 
including  a  showing  of  general  relevance 
and  reasonable  scope.  Before  Issuing  a 
subpoena  for  records  the  Administrative 
Law  Judge  must  find  that  the  request  is 
not  unreasonable,  oppressive,  or  exces¬ 
sive  in  save  or  unduly  burdensome. 

When  the  subpoena  is  directed  to  rec¬ 
ords  ot  tile  Commlstion  or  to  the  appear¬ 
ance  of  Oommission  members,  offieers, 
employees  or  the  employees  of  ofther  gov¬ 
ernment  agencies,  more  formal  proce- 
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dures  and  standards  will  be  applied,  as 
set  forth  In  §  10.68(b).  An  application 
must  be  made  by  motion  and  with  notice 
to  the  other  parties  to  the  proceeding. 
The  motion  must  specifically  describe 
the  material  to  be  produced,  the  infor¬ 
mation  to  be  disclosed  and  the  testimony 
to  be  elicited  and  must  show  the  rele¬ 
vance  of  the  information  to  the  matters 
in  issue,  and  the  reasonableness  of  the 
scope  of  the  request.  It  must  also  show 
that  the  information  cannot  be  obtained 
from  other  sources.  The  Administrative 
Law  Judge  is  then  directed  in  light  of 
these  standards,  to  determine  whether 
or  not  the  subpoena  should  be  issued 
and  to  issue  any  protective  limitations 
which  appear  appropriate.  These  limita¬ 
tions  are  considered  necessary  in  order 
to  prevent  imdue  interference  with  an 
agency’s  fimctionlng  that  might  result 
if  subpoenas  could  be  served  indiscrimi¬ 
nately  upon  the  personnel  of  an  agency. 

Under  §  10.68(c)  a  person  upon  whom 
the  subpoena  has  been  served  may  move 
to  quash  or  modify  the  subpoena.  Section 
10.68(d)  contains  provisions  for  pasnnent 
of  attendance  and  mileage  fees  to  wit¬ 
nesses,  while  §  10.68(e)  describes  meth¬ 
ods  for  ttie  service  of  subpoenas.  A  peti¬ 
tion  to  the  Commission  to  institute  sub¬ 
poena  enforcement  proceedings  for 
non-compliance  with  an  administrative 
subpoena  is  authorized  under  §  10.68(f). 

Section  10.69  establishes  standards, 
under  limited  circumstances,  for  re(H>en- 
ing  hearings  to  adduce  additional  evi¬ 
dence,  if  the  petitioner  can  diow  reason¬ 
able  groimds  for  his  failure  to  adduce  the' 
evidence  at  the  time  of  the  original  hear¬ 
ing. 

Post-Hearing  Procedures  and  Initial 
Briefs 

After  the  hearing  has  been  concluded, 
each  party  will  be  given  the  opportunity 
under  §  10.82  to  submit  to  the  Admin¬ 
istrative  Law  Judge  proposed  findings  of 
fact  and  conclusions  of  law  as  well  as  a 
brief  containing  points  and  authorities 
ha  support  of  the  proposed  findings  and 
conclusions.  Unless  the  Administrative 
Law  Judge  determines  otherwise,  the 
Division  of  Enforcement  will  make  its 
submission  first,  and  will  do  so  within 
45  days  after  the  close  of  the  hearing. 
Hae  respondents  will  then  make  an 
answering  submission  30  days  thereafter; 
and  a  reply  brief  by  the  Division  will  be 
permitted  to  be  filed  15  days  after  that. 
Section  10.82(e)  sets  forth  the  required 
content  and  form  of  the  briefs  and  of  the 
proposed  findings  and  conclusions.  Under 
§  10.83  oral  arguments  will  be  permitted 
only  in  the  discretion  of  the  Administra¬ 
tive  Law  Judge. 

Following  the  final  submission  by  the 
parties,  the  Administrative  Law  Judge, 
pursuant  to  S  10.84,  will  prepare  sm  ini¬ 
tial  decision  based  on  the  recmrd  in  the 
case.  Hie  initial  decision  will  ^  filed  no 
more  than  30  days  after  filing  of  the 
reply  brief,  unless  the  Chief  Administra¬ 
tive  Law  Judge  should  establish  a  differ¬ 
ent  time  period  in  particular  cases. 

Hie  initial  decision  will  become  the 
final  decision  of  the  Commission  30  days 
after  it  has  been  served  on  the  parties 


unless  within  that  time  (Da  party  files 
a  notice  of  ai^ieal  to  the  Commission — 
in  which  case  the  initial  decision  shall 
not  be  final  as  to  that  party — or  (2)  the 
Commission  on  its  own  initiative  decides 
to  review  the  initial  decision — in  which 
case  the  initial  decision  will  not  become 
final  as  to  anyone.  The  Hearing  Clerk 
will  notify  any  party  as  to  whom  the 
initial  decision  has  become  final  ( §  10.- 
84(c) ). 

Disposition  Without  Pull  Hearing 

Any  party  who  believes  that  no  gen¬ 
uine  issue  of  material  fact  exists  and 
that  he  is  entitled  to  a  decision  in  his 
favor  as  a  matter  of  law,  may  move  for 
summary  disposition  of  the  proceeding 
in  accordance  with  procedures  estab¬ 
lished  in  §  10.91. 

Section  10.92  authorizes  the  Admin¬ 
istrative  Law  Judge,  with  the  consent  of 
the  parties,  in  lieu  of  a  full  hearing  to 
order  the  adoption  of  a  shortened  pro¬ 
cedure  with  respect  to  the  submission  of 
direct  evidence.  This  will  involve  the 
submission  of  (1)  verified  statements  of 
fact;  (2)  evidentiary  documents  properly 
identified  in  the  verified  statements  or 
otherwise  authenticated:  and  (3)  briefs 
containing  argument.  Hie  Division  of 
Enforcement  will  file  the  opening  state¬ 
ment,  followed  by  the  respondent’s  an¬ 
swering  statement,  and  finally  a  state¬ 
ment  by  the  Division  in  reply.  Through 
this  procedure  it  may  be  expected  that 
factual  disputes  will  be  sharply  focused 
and  a  limited  oral  hearing  may  be  per¬ 
mitted  for  the  purpose  of  cross-examina¬ 
tion  with  respect  to  these  issues  at  the 
discretion  of  the  Administrative  Law 
Judge.  After  the  reception  of  evidence 
pursuant  to  the  shortened  procedure  has 
been  completed,  the  normal  post-hearing 
procedures  will  become  effective. 

A  default  will  occur  when  a  respondent 
fails  to  file  an  answer  or  fails  to  appear 
in  the  proceeding  or  at  a  hearing,  or  fails 
to  file  the  statements  required  under  the 
shortened  procedmes.  Where  a  default 
has  occurred,  the  Division  of  Enforce¬ 
ment,  under  the  procedures  established 
in  §  10.93,  may  seek  a  decision  in  its 
favor  based  on  the  allegations  contained 
in  the  complaint,  which  shtdl  be  deemed 
true.  Since  good  cause  can  sometimes  be 
shown  to  explain  why  a  party  who  has  a 
reasonable  defense  failed  to  make  a 
timely  appearance  or  to  file  required 
statements,  procedures  are  also  set  out 
in  §  10.94  for  the  setting  aside  of  a  de¬ 
fault  order  when  required  to  prevent 
injustice. 

Appeals  to  the  Commission; 

Settlements 

As  a  general  rule,  the  Commission  will 
review  rulings  of  the  Administrative  Law 
Judge  only  at  the  conclusion  of  the  en¬ 
tire  proceeding.  However,  S  10.101(a)  au¬ 
thorizes  a  party  to  apply  directly  to  the 
Commission  for  interlocutory  review, 
which  the  Commission  may  at  its  dis¬ 
cretion  grant  or  deny  in  four  situations : 

(1)  An  adverse  ruling  on  a  motion  to 
disqualify  an  Administrative  Law  Judge; 

(2)  the  suspension  of  an  attmmey  from 
representing  a  party  in  the  proceeding 


based  on  his  contemptuous  conduct  dur¬ 
ing  that  proceeding;  (3)  denial  of  an  ap¬ 
plication  for  intervention  or  limited  par¬ 
ticipation;  and  (4)  appeal  from  the  is¬ 
suance  of  or  denial  of  a  request  for  a 
subpoena  requiring  the  appearance  of  an 
officer  or  employee  of  the  Commission 
or  another  government  agency  or  the 
production  of  Commission  records. 

In  all  other  situations  an  application 
to  the  Commission  for  interlocutory  re¬ 
view  may  be  made  only  if  the  Adminis¬ 
trative  Law  Judge  certifies  that  (1)  a 
controlling  question  of  law  or  policy  is 
involved;  (2)  an  immediate  appeal  will 
materially  advance  the  final  determina¬ 
tion  of  the  major  issues  in  the  proceed¬ 
ing,  and  (3)  subsequent  reversal  would 
cause  unnecessary  delay  or  expense  to  the 
parties  (§  10.101(a)  (5) ) . 

Sections  10.101  (b)  and  (c)  then  set 
forth  the  procedures  to  be  followed  to 
obtain  interlocutory  review  and  further 
provides  that  the  proceedings  will  not  be 
stayed  pending  the  Commission’s  con¬ 
sideration  and  decision  of  the  interlocu¬ 
tory  matter  unless  expressly  so  ordered 
by  the  Administrative  Law  Judge  or  by 
the  Commission. 

The  manner  in  which  the  Commission 
will  review  the  initial  decision  of  the  Ad¬ 
ministrative  Law  Judge  is  prescribed  in 
§  10.102  of  the  Rules  of  Practice. 

A  notice  of  apical  must  be  filed,  under 
§  10.102(a),  within  15  days  after  service 
of  the  initial  decision.  The  appeal  is  then 
perfected  by  filing  an  appeal  brief  within 
30  days  after  filing  of  Uie  notice  of  ap¬ 
peal.  Opposing  parties  will  then  have  30 
days  to  file  an  answering  brief.  No  fur¬ 
ther  briefs  are  permitted.  Section  10.102 
(d)  contains  a  description  of  the  content 
and  form  prescribed  for  briefs  filed  with 
the  Commission,  and  §  10.102(e)  sets 
forth  requirements  applicable  to  appen¬ 
dices  which  are  required  to  be  filed  with 
the  briefs. 

While  appeal  to  the  Commission  is 
granted  as  a  matter  of  right,  oral  argu¬ 
ment  is  authorized  only  at  the  discretion 
of  the  Commission.  The  provisions  relat¬ 
ing  to  oral  arguments  are  set  forth  in 
§  10.103.  These  Include  restrictions  on  the 
time  permitted  for  argument  by  each 
side,  provisions  for  reporting  and  tran¬ 
scription  of  the  proceedings,  and  a  pro¬ 
vision  to  permit  Commissioners  not 
present  at  the  oral  argument  to  partici¬ 
pate  in  the  proceeding. 

As  described  in  §  10.104(a)  the  Com¬ 
mission  will  ordinarily  consider  the  en¬ 
tire  record  on  review  but  may  in  its 
discretion  limit  its  consideration  to  those 
particular  issues  presented  for  review. 
Under  §  10.104(b)  the  Commission  may 
affirm,  reverse,  modify,  set  aside,  or 
remand  the  initial  decision  and  related 
order,  and  make  any  findings  and  con¬ 
clusions  which  in  its  judgment  are 
proper.  The  Commission’s  decision  is  to 
be  based  on  the  record  in  the  proceed¬ 
ing.  The  contents  of  the  record  are  set 
out  in  §  10.104(c). 

Under  S  10.105  the  Commission  may  re¬ 
view  an  initial  decision  on  its  own  initi¬ 
ative.  Under  these  circumstances  the 
Commission  will  determine  the  scope  of 
review  and  the  Issues  it  will  consider  in 
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the  particular  case,  as  well  as  the  extent 
to  which  the  filing  of  briefs  and  oral 
argument  will  be  permitted.  Situations 
where  the  Commission  may  determine  on 
its  own  initiative  to  review  an  initial 
decision  would  generally  involve  impor¬ 
tant  questions  of  law  or  policy,  where 
the  Commission  wants  the  opportunity 
itself  to  speak  on  these  issues. 

Two  further  provisions  relate  to  review 
by  the  Commission.  Section  10.105  will 
permit  a  petition  to  reopen  the  hearing 
for  the  reception  of  further  evidence 
while  the  matter  is  before  the  Commis¬ 
sion  for  its  consideration.  If  the  Com¬ 
mission  determines  to  permit  submission 
of  further  evidence,  it  may  hear  the  evi¬ 
dence  itself  or  remand  the  matter  to  the 
Administrative  Law  Judge.  Section 
10.106  authorizes  a  petition  for  reconsid¬ 
eration  by  the  Commission  of  a  decision 
it  has  reached.  Such  a  petition  must  be 
filed  within  15  days  after  service  of  the 
Commission’s  opinion  and  order  and 
present  only  new  issues  raised  in  the 
Commission’s  opinion  or  order,  to  which 
the  petitioner  had  no  previous  oppor- 
timity  to  address  himself. 

The  final  section  of  the  rules  of  prac¬ 
tice,  §  10.106,  deals  with  offers  of  settle¬ 
ment.  A  party  may  sulnnit  an  offer  of 
settlement  at  any  time.  Various  matters 
which  must  be  included  in  any  offer  of 
settlement  are  set  forth  in  §  10.106(b) , 

All  offers  of  settlement  are  to  be  sub¬ 
mitted  to  the  Division  of  Enforcement, 
which  shall  forward  them  to  the  Com¬ 
mission  with  the  Division’s  recommenda¬ 
tion.  However,  where  the  Division  of  En¬ 
forcement’s  recommendation  is  that  the 
offer  not  be  accepted,  the  Division  must 
first  notify  the  submitting  party  and 
permit  him  the  opportunity  to  withdraw 
the  offer. 

If  the  Commission  accepts  the  offer,  it 
will  do  so  by  issuing  its  opinion  and  order 
in  the  matter.  If  it  shoiUd  reject  the  of¬ 
fer,  the  party  submitting  the  offer  will 
be  notified  and  the  offer  and  related 
documents  submitted  therewith  will  not 
thereafter  be  considered  a  part  of  the 
record  of  the  proceeding  and  may  not  be 
used  in  any  manner  in  the  proceeding  by 
any  party. 

The  rules  of  practice  and  procedures 
contained  in  Part  0  are  revoked  in  its 
entirety  except  for  §§  0.73  to  0.77. 

Chapter  I  of  Title  17  of  the  Code  of 
Federal  Regulations  is  amended  by  add¬ 
ing  a  new  Part  10,  reading  as  follows; 


Subpart  A — Ganaral  Proviaions 


Sec. 

10.1 

Scope  Em.d  applicability  of  rules  of 
practice. 

10.2 

Definitions. 

10.3 

Suspension,  amendment,  revocation 
and  waiver  of  rules. 

10.4 

Businees  address;  hours. 

10.5 

Computation  of  time. 

10.6 

Changes  in  time  permitted  for  filing. 

10.7 

Date  of  entry  of  orders. 

10.8 

Presiding  Offloers. 

lOO 

Separation  oi  fimctions. 

10.10 

Ex  Parte  Communications. 

10.11 

Appearance  in  adjudicatory  proceed¬ 
ings. 

lo.ia 

Service  and  filing  of  documents;  form 
and  execution. 

SulMMirt  B — Institution  of  Adiudicatory 
Procaodings;  Pleadings;  Motions 

Sec. 

10.21  Commencement  of  the  {urooeedlng. 

10.22  Complaint  and  notice  of  bearing. 

10.23  Answer. 

10.24  Amendments  and  supplemental 

pleadings. 

10.25  Form  of  pleadings. 

10.26  Motions  and  other  papers. 

Subpart  C — Parties  and  Limited  Participation 

10.31  Parties. 

10.32  Substitution  of  parties. 

10.33  Intervention  as  a  party. 

10.34  Limited  participation. 

10.35  Permission  to  state  views. 

10.36  Commission  review  of  rulings. 

Subpart  D — Prebearing  Procedures;  Preheering 
Conferences;  Discovery 

10.41  Prehearing  conferences;  procedural 

matters. 

10.42  Discovery. 

10.43  Stipulations. 

10.44  Depositions  and  Interrogatories. 

Subpart  E — Hearings 

10.61  Time  and  place  of  hearing. 

10.62  Appearances. 

10.63  Consolidation;  separate  hearings. 

10.64  Public  hearings. 

10.65  Record  of  hearings. 

10.66  Conduct  of  the  hearing. 

10.67  Evidence. 

10.68  Subpoenas. 

10.69  Reopening  hearings. 

Subpart  F — Post  Hearing  Procedures;  Initial 
Decisions 

10.81  Filing  the  transcript  of  evidence. 

10.82  Proposed  findings  and  conclusions; 

briefs. 

10.83  Oral  arguments. 

10.84  Initial  decision. 

Subpart  G — Disposition  Without  Fuli  Hearing 

10.91  Summary  disposition. 

10.92  Shortened  procedure. 

10.93  Obtaining  default  order. 

10.94  Setting  aside  of  default. 

Subpart  H — Appeals  to  the  Commission; 
Settlements 

10.101  Interlocutory  appeals. 

10.102  Review  of  Initial  decisions. 

10.103  Oral  argument  before  the  Commis¬ 

sion. 

10.104  Scope  of  review;  Commission  de¬ 

cision. 

10.105  Review  by  Commission  on  Its  own 

Initiative. 

10.106  Reconsideration. 

10.107  Leave  to  adduce  additional  evidence. 

10.108  Settlements. 

Authoeitt:  Pub.  L.  93-463,  sec.  101(a)  (11), 
88  Stat.  1391,  7  U.S.C.  4a(J) . 

Subpart  A — General  Provisions 

§  10.1  Scope  and  applicability  of  rules 
of  practice. 

These  rules  of  practice  are  generally 
applicable  to  adjudicatory  proceedings 
before  the  Commodity  Futures  Trading 
Commission  under  the  Commodity  Ex¬ 
change  Act.  These  include  proceedings 
for: 

(a)  Denial,  suspension,  or  revocation 
of  registration  as  a  futures  commission 
merchant,  or  associated  person,  floor 
broker,  commodity  pool  operator  or  com¬ 
modity  trading  advisor  pursuant  to  sec¬ 
tions  4n(7),  6(b),  8a(2),  and  8a(3)  of 
the  Act,  7  U.S.C.  6n(7) ,  9, 12a(2) ,  12a(3) , 
or  denial,  suspension,  or  revocation  of 
designation  as  a  contract  market  pursu¬ 


ant  to  sections  6  and  6(a)  of  the  Act,  7 
U.S.C.  8; 

(b)  The  issuance  of  cease  and  desist 
orders  pursuant  to  sections  6b  and  6(c) 
of  the  Act,  7  U.S.C.  13a  and  13b; 

(c)  Denial  of  trading  privileges  pur¬ 
suant  to  section  6(b)  of  the  Act,  7  U.S.C. 

9; 

(d)  The  assessment  of  civil  penalties 
pursuant  to  sections  6(b)  and  6b  of  the 
Act,  7  U.S.C.  9  and  13a;  and 

(e)  Any  other  proceedings  where  the 
Commission  declares  them  to  be  appli¬ 
cable. 

These  rules  do  not  apply  to: 

(f)  Investigations  conducted  pursuant 
to  sections  8  and  16(a)  of  the  Act,  7 
U.S.C.  12  and  20(a) ,  except  as  speciflcsilly 
made  applicable  by  the  Rules  Relating  to 
Investigations  set  forth  in  Part  11  of  this 
chapter: 

(g)  Reparation  proceedings  under 
section  14  of  the  Act,  7  U.S.C.  18,  except 
as  specifically  made  applicable  by  the 
Rules  Relating  to  Reparation  Proceed¬ 
ings  set  forth  in  Part  12  of  this  chapter; 

(h)  Public  rulemaking,  except  as  spe¬ 
cifically  made  applicable  by  the  Riiles 
Relating  to  Public  Rulemaking  Proce¬ 
dures  sets  forth  in  Part  13  of  this  title 

The  rules  shall  be  construed  to  secure 
the  just,  speedy  and  inexpensive  determi¬ 
nation  of  every  proceeding  with  full  pro¬ 
tection  for  the  rights  of  all  parties 
therein. 

§  10.2  Definitions. 

For  purposes  of  this  part: 

(a)  “Act”  means  the  Commodity  Ex¬ 
change  Act.  as  amended,  7  U.S.C.  1, 
etseq.; 

(b)  “Adjudicatory  proceeding”  means 
a  judicial-type  proceeding  leading  to  the 
formulation  of  a  final  order; 

(c)  “Administrative  Law  Judge” 
means  an  administrative  law  judge  ap¬ 
pointed  pursuant  to  the  provisions  of  5 
U.S.C.  3105  (provisions  of  the  rules  in 
this  part  which  refer  to  Administrative 
Law  Judges  may  be  applicable  to  other 
Presiding  Officers  as  well,  as  set  forth 
in  §  10.8) ; 

(d)  “Administrative  Procedure  Act” 
means  those  provisions  of  the  Adminis¬ 
trative  Procedmre  Act.  as  codified,  which 
are  contained  in  5  U.S.C.  551  through 
559; 

(e)  “Commission”  means  the  Com¬ 
modity  Futures  Trading  Commission; 

(f)  “Complaint”  means  any  document 
Initiating  an  adjudicatory  proceeding, 
whether  designated  a  complaint  or  an 
order  for  proceeding  or  otherwise; 

(g)  “Division  of  Enforcement”  means 
that  office  in  the  Commission  that  prose¬ 
cutes  a  complaint  issued  by  the  Com¬ 
mission; 

(h)  “Hearing”  means  that  pcu-t  of  a 
proceeding  which  involves  the  submlssimi 
of  evidence,  either  by  oral  presentation 
or  written  submission; 

(I)  “Hearing  Cleric”  means  that  mem¬ 
ber  of  the  Commi86i(m’s  staff  designated 
as  such  in  the  Commissiim’s  Office  of 
Hearings  and  Appeals; 

(J)  “Order”  means  the  whole  or  any 
part  of  a  final  procedural  or  substantive 
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disposition  of  a  matter  by  the  Commis¬ 
sion  or  by  the  Presiding  Officer  in  s»  mat¬ 
ter  other  than  rulemaking; 

(k)  “Party”  includes  a  perscm  or 
agency  named  or  admitted  as  a  party  to 
a  proceeding; 

(l)  “Person”  includes  an  individual, 
partnership,  corporation,  association,  ex¬ 
change  or  other  entity  or  organization; 

(m)  “Pleading”  means  the  complaint, 
the  answer  to  the  complaint,  any  sup¬ 
plement  or  amendment  thereto,  and  any 
reply  that  may  be  permitted  to  any 
answer,  supplement  or  amendment; 

(n)  “Presiding  Officer”  means  a  mem¬ 
ber  of  the  Commission,  an  Administra¬ 
tive  Law  Judge,  or  a  hearing  officer  des¬ 
ignated  by  the  Commissicm  to  conduct  a 
hearing  on  a  specific  matter,  or  the  Com¬ 
mission  itself,  if  it  is  to  preside  at  or 
accept  the  introduction  of  evidence  in  a 
particular  proceeding  (provisions  of  the 
rules  in  this  part  which  refer  to  Adminis¬ 
trative  Law  Judges  may  be  applicable  to 
other  Presiding  Officers  as  well,  as  set 
forth  in  §  10.8) ; 

(o)  “Respondent”  means  a  party  to  an 
adjudicatory  proceeding  against  whom 
findings  may  be  made  or  relief  or  re¬ 
medial  action  may  be  taken. 

§  10.3  Suspension,  amendment,  revoca¬ 
tion  and  waiver  of  rules. 

(a)  These  rules  may,  from  time  to  time, 
be  suspended,  amended  or  revoked  in 
whole  or  in  part.  Notice  of  such  action 
will  be  published  in  the  Federal  Register. 

(b)  In  the  interest  of  expediting  de¬ 
cision  or  to  prevent  undue  hardship  on 
any  party  or  for  other  good  cause  the 
Commission  may  order  the  adoption  of 
expedited  procedures  and  may  waive  any 
rule  in  Subparts  A  through  H  of  this  part 
in  a  particular  case  and  may  order  pro¬ 
ceedings  in  accordance  with  its  direction 
upon  a  determination  that  no  party  will 
be  prejudiced  and  that  the  ends  of  jus¬ 
tice  will  be  served.  Reasonable  notice 
shall  be  given  to  all  parties  of  any  action 
taken  pursuant  to  this  provision. 

(c)  The  Presiding  Officer,  to  expedite 
decision  or  to  prevent  undue  hardship  on 
any  party,  may  waive  any  rule  in  Sub¬ 
parts  A  through  G  of  this  part  when 
neither  party  is  prejudiced  thereby.  Rea¬ 
sonable  notice  shall  be  given  to  all  parties 
of  any  action  taken  pursuant  to  this  pro¬ 
vision. 

§  10.4  Bvsumss  address ;  hours. 

The  principal  office  of  the  Commission, 
Including  the  Office  of  Hearings  and  Ap¬ 
peals,  is  located  at  1120  (Connecticut  Ave¬ 
nue,  N.W.,  Washington,  D.C.  20036,  tele¬ 
phone:  (202)  254-3031.  It  is  open  each 
day,  except  Saturdays,  Simdays  and  legal 
public  holidays  from  8:15  a.m.  to  4:45 
p.m.,  eastern  standard  time  or  eastern 
daylight  savings  time,  whichever  is  cur¬ 
rently  te  effect  in  Washington,  D.C..  If 
(Commission  personnel  are  present  in  the 
offices  after  4:45  p.m.,  they  may,  at  their 
discretion,  accept  documents  for  ffllng 
and  serve  the  public  in  other  matters 
within  the  scope  ol  this  part.  Legal  hcdl- 
days  include  New  Year’s  Day,  Washing¬ 
ton’s  Birttiday,  Memorial  Day,  Indepoid- 
enee  Day,  Lahm*  Day,  Cohmbus  Day, 


Veterans  Day,  Thanksgiving  Day,  Christ¬ 
mas  Day,  and  any  other  legal  holidays 
recognl^  by  the  Federal  Government. 

§  KkS  ComptttetioB  of  time. 

In  computing  any  period  of  time  pre¬ 
scribed  by  these  rules  or  allowed  by  the 
Commission  or  the  Presiding  Officer,  the 
day  of  the  act,  event,  or  default  from 
which  the  designated  period  of  time  be¬ 
gins  to  run  shall  not  be  included.  The 
last  day  of  the  period  so  computed  is  to 
be  included  unless  it  is  a  Saturday,  a 
Simday,  or  a  legal  holiday;  in  which 
event  the  period  runs  imtil  the  end  of 
the  next  day  which  is  not  a  Saturday, 
a  Sunday  or  a  legal  holiday.  Intermediate 
Saturdays,  Sundays,  and  legal  holidays 
shall  be  excluded  from  the  computation 
only  when  the  period  of  time  prescribed 
or  allowed  is  less  than  seven  days. 

§  10.6  Oianges  in  time  permitted  for 

filing. 

Except  as  otherwise  provided  by  law  or 
by  these  rules,  for  good  cause  shown  the 
Commission  or  the  Presiding  Officer  be¬ 
fore  whom  a  matter  is  then  pending,  on 
their  own  motion  or  the  motion  of  a 
party,  at  any  time  may  extend  or  shorten 
the  time  limit  prescribed  by  the  rules  for 
filing  any  document.  In  any  instance  in 
which  a  time  limit  is  not  prescribed  for 
an  action  to  be  taken  in  a  proceeding,  the 
Conunission  or  the  Presiding  Officer  may 
set  a  time  limit  for  that  action. 

§  10.7  Dale  of  entry  of  orders. 

In  computing  any  period  of  time  in¬ 
volving  the  date  of  the  entry  of  an  order 
the  date  of  entry  shall  be  the  date  the 
order  is  served  by  the  Hearing  Clerk. 

§  10.8  Presiding  officers. 

Unless  otherwise  det^mined  by  the 
Commission,  all  proceedings  within  the 
scope  of  this  Part  shall  be  assigned  to 
an  Administrative  Law  Judge  for  hear¬ 
ing.  If  the  Commission  determines  that  a 
proceeding  within  the  sc<H>e  of  this  sub¬ 
part  shall  be  conducted  before  a  Presid¬ 
ing  Officer  who  is  not  an  Administrative 
Law  Judge,  all  provisions  of  this  part  that 
refer  to  and  grant  authority  to  or  impose 
obligations  upon  an  Administrative  Law 
Judge  shali  be  read  as  referring  to  and 
granting  authority  to  and  imposing  obli¬ 
gations  upon  the  designated  Presiding 
Officer. 

(а)  Functions  and  Responsibilities  of 
Administrative  Law  Judge.  The  Admin¬ 
istrative  Law  Judge  shall  be  respimsible 
for  the  fair  and  orderly  conduct  of  the 
proceeding  and  shall  have  the  authority 
to: 

(1)  Administer  oaths  and  affirma¬ 
tions;  ' 

(2)  Issue  subpoenas; 

(3)  Rule  on  oliers  of  proof; 

(4)  Receive  relevant  evidence; 

(5)  Examine  witnesses; 

(б)  Regulate  the  course  of  the  hear¬ 
ing; 

(7)  Hold  prehearing  conferences; 

(8)  CTonsider  and  rule  upon  all  mo- 
tiems; 

(9)  Make  decisions  in  accordance  with 
§  10.84  of  these  rules; 


(10)  Ci^ertify  interlocutory  matters  to 
the  Commission  for  its  determination  in 
accordance  with  §  10.101  of  these  rules; 

(11)  Take  such  action  as  is  just  or 
appropriate,  if  a  party  or  agent  of  a 
party  fails  to  comply  with  an  order  is¬ 
sued  by  the  Administrative  Law  Judge; 

(12)  Take  any  other  action  required 
to  give  effect  to  these  Rules  of  Practice, 
including  but  not  limited  to  requesting 
the  parties  to  file  briefs  and  statements 
of  position  with  respect  to  any  issue  in 
the  proceeding. 

(b)  Disqualification  of  Administrative 
Law  Judge. — (1)  At  his  own  request.  An 
Administrative  Law  Judge  may  with¬ 
draw  from  any  proceeding  when  he  con¬ 
siders  himself  to  be  disqualified.  In  such 
event  he  immediately  shall  notify  the 
Commission  and  each  of  the  parties  of 
his  withdrawal  and  of  his  reason  for  such 
action. 

(2)  Upon  the  request  of  a  party.  Any 
party  or  person  who  has  been  granted 
leave  to  be  heard  pursuant  to  these  rules 
may  request  an  Administrative  Law 
Judge  to  disqualify  himself  on  the 
grounds  of  personal  bias,  confiict  or  sim¬ 
ilar  bases.  Interlocutory  review  of  an 
adverse  ruling  by  the  Administrative  Law 
Judge  may  be  sought  without  certifica¬ 
tion  of  the  matter  by  the  Administra¬ 
tive  Law  Judge,  in  accordance  with  the 
procedures  set  forth  in  §  10.101. 

§  10.9  Separation  of  functions. 

(a)  An  Administrative  Law  Judge  will 
not  be  responsible  to  or  subject  to  the 
supervision  or  direction  of  any  officer, 
employee,  or  agent  of  the  Commission 
engaged  in  the  performance  of  investi¬ 
gative  or  prosecutorial  fimctions  for  the 
Commission. 

(b)  No  officer,  employee,  or  agent  of 
the  Federal  (jovernment  engaged  in  the 
performance  of  investigative  or  prosecu¬ 
torial  functions  in  connection  with  any 
proceeding  shall,  in  that  proceeding  or  a 
factually  related  proceeding,  participate 
or  advise  in  the  decision  of  the  Admin¬ 
istrative  Law  Judge,  except  as  a  witness 
or  counsel  in  the  proceedings,  without 
the  express  written  consent  of  the  re¬ 
spondents  in  the  proceeding.  This  pro¬ 
vision  shall  not  apply  to  the  Commis¬ 
sion  or  a  member  or  members  of  the 
Commission. 

§  10.10  Ex  Parte  Communications. 

(a)  Except  as  authorized  by  law,  or 
specifically  permitted  in  these  rules,  an 
Administrative  Law  Judge  shall  not  con¬ 
sult  with  any  person  or  any  party  upon 
any  fact  in  issue  except  upon  notice  and 
opportunity  for  all  parties  to  participate. 

(b)  A  written  or  oral  cranmunication 
involving  any  substantive  or  procedural 
issue  in  the  punceeding  shall  be  deemed 
an  ex  parte  communication,  unless  the 
communication  is  made  with  due  notice 
to  all  other  parties.  Any  ex  parte  ccun- 
munication  in  writing  shall  be  made 
public  by  the  Administrative  Law  Judge 
by  placing  It  in  the  correspondence  file 
of  the  docket.  If  the  ex  parte  communi¬ 
cation  is  received  orally,  a  memorandum 
setting  forth  the  substance  of  the  com- 
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munication  shall  be  made  and  filed  In 
the  correspondence  section  of  the  docket. 

In  either  case,  notice  of  such  communi¬ 
cation  will  be  given  to  the  parties. 

§  10.11  Appearance  in  Adjudicatory  Pro¬ 
ceedings. 

(a)  Appearance. —  (1)  By  non-attor¬ 
neys.  An  individual  may  appear  pro  se 
(in  his  own  behalf) ,  a  member  of  a  part¬ 
nership  may  represent  the  partnership, 
a  bona  fide  officer  of  a  corporation,  trust 
or  association  may  represent  the  corpo¬ 
ration,  trust  or  association,  an  officer  or 
ranployee  of  a  State  Commission  or  of 
a  department  or  political  subdivision  of 
a  State  may  represent  the  State  Com¬ 
mission  or  the  department  or  political 
subdivision  of  the  State  in  any  pro¬ 
ceeding. 

(2)  By  attorneys.  An  attomey-at-law 
who  is  admitted  to  practice  b^ore  the 
highest  Court  in  any  State  or  territory, 
or  of  the  District  of  Columbia,  who  has 
not  been  suspended  or  disbarred  from 
appearance  and  practice  before  the  Com¬ 
mission  in  accordance  with  the  provisions 
of  Part  14  of  this  title,  may  represent 
parties  in  proceedings  before  the  Com¬ 
mission. 

(b)  Debarment  of  counsel  or  repre¬ 
sentative  by  administrative  lata  judge 
during  the  course  of  a  proceeding.  (1) 
Whenever,  while  a  preceding  is  pending 
before  him.  the  Administrative  Law 
Judge  finds  that  a  person  acting  as  coun¬ 
sel  or  representative  for  any  party  to  the 
proceeding  is  guilty  of  contemptuous  con¬ 
duct.  the  Administrative  Law  Judge  may 
order  that  such  person  be  precluded  from 
further  acting  as  counsel  or  representa¬ 
tive  in  such  proceeding.  An  immediate 
appeal  to  the  Commission  may  be  sought 
from  any  such  order,  pursuant  to  the 
terms  of  §  10.101,  but  the  proceeding  shall 
not  be  delayed  or  suspended  pending  dis¬ 
position  of  the  appeal:  Provided,  That 
the  Administrative  Law  Judge  may  sus¬ 
pend  the  proceedings  for  a  reasonable 
time  for  the  piu*pose  of  enabling  the 
party  to  obtain  other  counsel  or  rep¬ 
resentative. 

(2)  Whenever  the  Administrative  Law 
Judge  has  issued  an  order  precluding 
a  person  from  finther  acting  as  counsel 
for  representative  in  the  proceeding,  the 
Administrative  Law  Judge  within  a  rea¬ 
sonable  time  thereafter,  shall  submit  to 
the  Commission  a  report  of  the  facts  and 
circumstances  surrounding  the  issuance 
of  the  order  and  shall  recommend  what 
action  the  Commission  should  take  re¬ 
specting  the  appearance  of  such  person 
as  counsel  or  representative  in  other  pro¬ 
ceedings  before  the  Commission. 

§  10.12  Service  and  Filing  of  Docu¬ 
ments;  Form  and  Execution. 

(a)  Service  by  a  party  or  other  par¬ 
ticipant  in  a  proceeding. — (1)  Number 
of  copies:  when  required.  Two  copies  of 
all  pleadings  subsequent  to  the  com¬ 
plaint,  all  motions,  petitions  or  applica¬ 
tions  made  in  the  course  of  a  proceeding 
(unless  made  orally  during  a  hearing), 
all  proposed  findings  and  conclusions, 
all  petitions  for  review  of  any  initial  de¬ 
cision,  and  all  briefs  shall  be  served  by 


the  party  or  other  participant  upon  all 
parties  to  the  proceeding. 

(2)  How  service  is  made.  Service  shall 
be  made  eith^  by  personal  service  or  by 
first-class  mail.  Service  shall  be  c<un- 
plete  at  the  time  of  personal  service  or 
upon  deix)sit  in  the  mails  of  a  properly 
addressed  and  post-paid  doemnent. 
Where  a  party  effects  service  by  mail, 
the  time  within  which  the  person  served 
may  respond  thereto  shall  be  increased 
by  three  days. 

(3)  Proof  of  Service.  Proof  of  service  of 
a  doemnent  i^all  be  made  by  filing  with 
the  Heading  CHerk,  simultaneously  with 
the  filing  of  the  required  number  of  cop¬ 
ies  of  the  doemnent,  an  affidavit  of  serv¬ 
ice  executed  by  any  person  18  years  of 
age  or  older  or  a  cdiificate  of  service 
executed  by  an  attomey-at-law  quali¬ 
fied  to  practice  before  the  Commission. 
The  proof  of  service  shall  identify  the 
persons  served,  state  that  service  has 
been  made,  set  forth  the  date  of  service, 
and  recite  the  manner  of  service. 

(b)  Service  of  decisions  and  orders.  A 
copy  of  all  rulhigs,  opinions  and  orders 
of  the  Administrative  Law  Judge  and  the 
Commissions  shall  be  served  by  the 
Hearing  Clerk  on  each  of  the  partira. 

(c)  Designation  of  person  to  receive 
service.  The  first  document  filed  in  a  pro¬ 
ceeding  by  or  on  behalf  of  any  parly  or 
participant  (including  the  complaint  and 
notice  of  hearing,  the  answer,  and  an 
application  for  intervention)  shall  state 
on  the  first  page  thereof  the  name  and 
post  office  address  of  the  person  who  is 
authorized  to  receive  service  for  him  of 
all  documents  filed  in  the  proceeding. 
Thereafter  service  of  doemnents  shall  be 
made  upon  the  person  authorized  unless 
service  on  the  party  himself  is  ordered  by 
the  Administrative  Law  Judge  or  the 
Commission,  or  miless  no  person  author¬ 
ized  to  receive  service  can  be  found,  or 
unless  the  person  authorized  is  changed 
by  the  party  upon  due  notice  to  all  other 
parties. 

(d)  Filing  of  documents  with  the  hear¬ 
ing  clerk.  All  documents  which  are  re-, 
quired  to  be  served  upon  a  party  shall 
be  filed  concurrently  with  the  Hearing 
Clerk,  A  document  shall  be  filed  by  de¬ 
livering  it  in  person  or  by  certified  or  reg¬ 
istered  mail  with  return  receipt  re¬ 
quested  to: 

Hearing  CHerk,  Office  of  Hearings  and  Appeals, 

Commodity  Putvires  Trading  Commlsaion, 

1120  Connecticut  Avenue.  NW.,  Washing¬ 
ton,  D.C.  20036 

To  be  timely  filed  a  document  must  be 
received  by  the  Hearing  Clerk  within 
the  time  prescribed  for  filing 

(e)  Formalities  of  filing — (1)  Number 
of  copies.  Unless  otherwise  specifically 
provided,  an  original  and  five  conformed 
copies  of  all  documents  shall  be  filed 
with  the  Hearing  Clerk. 

(2)  Title  page.  All  documents  filed 
with  the  Hearing  Cfierk  must  Include  at 
the  head  thereof,  or  on  a  title  page,  the 
name  of  the  Commission,  the  docket 
number  and  title  of  the  proceeding,  the 
subject  of  the  particular  document  and 
the  name  of  the  person  in  whose  behalf 
the  document  is  being  filed.  In  the  com¬ 


plaint  the  title  of  the  action  shall  Include 
the  names  of  all  the  respemdents,  but  in 
documents  subsequently  filed  it  is  suffi¬ 
cient  to  state  the  name  of  the  first  re¬ 
spondent  named  in  the  complaint  with 
an  appropriate  indication  of  other 
parties. 

(3)  Paper,  spacing,  type.  All  docu¬ 
ments  fil^  under  this  part  shall  be  type¬ 
written.  mimeographed,  printed,  or 
otheiiHse  reproduced  by  a  process  that 
produces  permanent  and  plainly  legible 
copies,  shall  be  on  one  grade  of  good 
miglazed  white  paper  no  less  than  8  or 
more  than  8^  inches  wide  and  no  less 
than  lOMi  or  more  than  14  inches  long, 
with  a  left-hand  margin  inches  wide, 
and  shall  be  bound  on  the  top  only.  They 
shall  be  double  spaced,  except  for  long 
quotations  (3  or  more  lines)  and  foot¬ 
notes,  which  should  be  single-spaced.  If 
prlnt^,  the  doemnents  shall  be  in  either 
10-  or  12-point  type  with  double-leaded 
text  and  single-leaded  quotatiems  and 
footnotes. 

(4)  Signatures.  The  original  copy  of 
all  papers  must  be  signed  in  ink  by  the 
person  filing  the  same  or  by  his  du^  au¬ 
thorized  agent  or  attorney. 

(5)  Length  and  form  of  briefs.  All 
briefs  filed  with  the  Hearing  Cfierk  con¬ 
taining  more  than  ten  pages  shall  in¬ 
clude  an  index  and  a  table  of  cases  and 
other  authorities  cited.  The  date  of  each 
brief  must  appear  on  its  front  cover  or 
title  page  and  on  its  signature  page.  No 
brief  shall  exceed  60  pages  in  length,  ex¬ 
cept  with  the  c>ermission  of  the  Admin¬ 
istrative  Law  Judge  or,  by  the  Commis¬ 
sion,  to  whomever  the  brief  is  directed. 

(6)  Documents  improperly  tendered 
for  filing.  No  doemnent  will  be  accepted 
unless  it  complies  with  the  requirements 
of  this  paragraph  concerning  form,  fil¬ 
ing,  subscription,  service  and  other 
similar  matters.  A  doctiment  tendered 
but  not  accepted  for  filing  shall  not  be 
entered  on  the  Hearing  Clerk’s  docket, 
but  a  motion  may  be  made  to  the  Ad¬ 
ministrative  Law  Judge  for  leave  to  file 
an  otherwise  imauthorized  document. 

(f)  Supbscriptions. — (1)  By  whom. 
Pleadings,  petitions,  motions  and  answers 
thereto,  briefs  and  other  documents  filed 
with  the  Commission  shall  be  subscribed: 

(1)  By  the  person  or  persons  on  whose 
behalf  they  are  tendered  for  filing; 

(il)  By  a  partner,  officer  or  director  of 
a  partnership,  corporation,  association, 
or  other  legal  entity;  or 

(ill)  By  an  attomey-at-law  having 
authority  with  respect  thereto. 

Ihe  Hearing  CJlerk  may  require  appro¬ 
priate  evidence  of  the  authority  of  a  per¬ 
son  subscribing  a  document  on  behalf  of 
another  person. 

(2)  Effect.  The  signature  on  a  docu¬ 
ment  of  any  person  acting  either  for 
himself  or  as  attorney  or  agent  for  an¬ 
other  constitutes  a  certification  by  him 
that: 

(1)  He  has  read  the  d(x:ument  sub¬ 
scribed  and  knows  the  contents  thereof; 

(ii)  If  executed  in  any  representative 
capacity,  it  was  done  with  full  power 
and  authority  to  do  so; 

(ill)  To  the  best  of  his  knowledge,  in¬ 
formation  and  belief,  every  statement 
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contained  in  the  document  is  true  and 
not  misleading;  and 

(tv)  The  document  is  not  b^g  inter¬ 
posed  for  d^y. 

(3)  Sham  documents.  If  a  doemnent  1b 
not  signed  or  is  signed  with  an  intent  to 
defeat  the  purpose  of  this  rule,  it  may  be 
stricken  as  sham  and  false.  For  a  willful 
violation  of  this  nde  an  attorney  may  be 
subiected  to  appropriate  disciplinary  ac¬ 
tion  pursuant  to  §  10.11  (b>.  Similar  ac¬ 
tion  may  be  taken  if  scandalous  matter 
is  inserted. 

(g)  Offteial  docket.  The  Hearing  Clerk 
will  maintain  the  c^cial  docket  for  each 
proceeding.  The  (rfflcial  docket  is  avail¬ 
able  for  public  inspection  in  the  Cwn- 
mission’s  Office  of  Hearings  and  Appeals- 

Subpart  B — Institution  of  Adiudicatory 
Proceedings;  Pleadings;  Motions 

§  10.21  GomaMiKement  of  the  proceed* 
ing. 

An  adjudicatory  proceeding  is  com¬ 
menced  when  the  Commission  authorizes 
service  of  a  complaint  and  notice  of 
hearing  upon  one  or  more  respondents. 

§  10.22  CoBiplaint  and  notice  of  hear* 
ing. 

(a)  Content.  The  complaint  and  notice 
of  hearing  shall  include; 

(1)  The  legal  authority  and  jurisdic¬ 
tion  under  which  the  hearing  is  held; 

(2)  The  matters  of  fact  and  law  to  be 
considered  and  determined. 

The  complaint  shall  set  forth  the  mat¬ 
ters  of  fact  alleged  therein  in  such  man¬ 
ner  as  will  permit  a  specific  response  to 
each  allegation.  The  notice  shall  notify 
the  respondent  of  his  right  to  a  hearing 
and  shall  specify  the  time  required  by 
§  10.23  of  these  rules  for  the  filing  of  an 
answer  and  the  consequence  of  failure  to 
file  an  answer. 

(h)  Service.  The  Hearing  Clerk  shall 
give  appropriate  notice  to  each  respond¬ 
ent  by  serving  them  with  a  copy  of  the 
complaint  and  notice  of  hearing.  Service 
may  be  made  in  person,  by  confirmed 
telegraphic  notice,  or  by  registered  mall 
or  certified  mail,  addressed  to  the  last 
known  business  or  residence  address  of 
the  person  to  be  served  or  the  address  of 
his  duly  authorized  agent  for  service. 

§  10.23  Answer. 

(a)  When  required.  Following  service 
of  a  complaint  and  notice  of  hearing  as 
set  forth  in  §  10.22  of  these  rules,  unless 
otherwise  specified  in  the  notice  of  hear¬ 
ing,  each  respondent  shall  file  an  answer 
with  the  Hearing  Clerk  within  20  days. 

(b)  Content  of  answer.  The  answer 
shall  include; 

(1)  A  statement  that  the  respondent 
admits,  denies,  or  does  not  have  and  is 
unable  to  obtain  sufficient  information 
to  admit  or  deny  each  allegation;  a 
statnnent  of  a  lack  of  information  shall 
have  the  ^ect  of  a  denial;  any  allega¬ 
tion  not  expressly  denied  shall  be  deemed 
to  be  admitted; 

(2)  A  statement  of  the  facts  support¬ 
ing  each  affirmative  defense. 

(c)  Effect  of  failure  to  fUe  answer.  A 
party  who  fails  to  file  an  answer  within 
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20  days  shall  be  in  default  and,  pursuant 
to  procedures  set  forth  in  1 10.99  of  these 
rules,  the  proceeding  may  be  determined 
against  him  the  Adnrinlstratlve  Law 
Judge  upon  his  consideration  of  3m  com- 
l^int,  the  allegatkms  of  which  shall 
thoi  be  deemed  to  be  true. 

(d)  Admission  of  all  allegations  of 
fact.  U  a  respondent’s  answer  admits 
the  truih  of  an  the  material  allegations 
of  fact  contained  in  the  complaint.  It 
shall  ccmstitute  a  waiver  of  hearing  on 
those  allegations.  However,  the  Adminis* 
trative  Law  Judge  may  conduct  a  hear¬ 
ing,  if  so  requested,  by  any  of  the  peui^ies. 
FbOowing  waiver,  the  parties  may  submit 
proposed  findings  and  conclusions  and 
briefs,  as  provided  in  §  10.82  and  may 
appeal  any  initial  decision  to  the  Com¬ 
mission  as  provided  in  §  10.102  of  these 
rules. 

(e)  Motion  for  more  definite  state¬ 
ment.  Where  a  reasonable  showing  is 
made  by  a  respondent  that  he  cannot 
frame  a  responsive  answer  based  on  the 
allegations  in  the  cwnplaint,  he  may 
move  for  a  more  definite  statwnent  of 
the  charges  against  him  before  filing 
an  answer.  A  motion  for  a  more  definite 
statement  shall  be  filed  within  ten  days 
after  service  of  the  complaint  and  shell 
specify  the  defects  comi^ined  of  and 
the  particular  allegation  as  to  which  a 
more  definite  statement  is  sought. 

§  10.24  Amendments  and  supplemental 
pleadings. 

(a)  Amendments.  A  party  may  amend 
his  pleading  once  as  a  matter  of  course 
at  any  time  before  a  responsive  ptpsuting 
is  served  or,  if  the  pleading  is  one  to 
which  no  responsive  pleading  is  per¬ 
mitted,  he  may  amend  it  within  20  days 
after  it  is  served.  Otherwise  a  party  may 
amend  his  pleading  only  by  leave  of  the 
Administrative  Law  Judge  which  shall  be 
freedy  given  when  justice  so  requires. 

(b)  Supplemental  pleadings.  Upon 
reasonable  notice,  and  upon  stash  terms 
as  are  just,  the  Administrative  Law  Judge 
may,  upon  the  motion  of  a  party,  permit 
IJie  party  to  serve  a  sui^iemental  plead¬ 
ing  setting  forth  transactions  or  occur¬ 
rences  or  events  which  have  happened 
since  the  date  of  the  pleadings  sought 
to  be  supplemented  and  which  are  rele¬ 
vant  to  any  of  the  issues  involved. 

(c)  Response  to  amendments  and  sup¬ 
plements.  Any  party  may  file  a  response 
to  any  amendment  or  supplement  to  a 
pleading  within  ten  days  after  date  of 
service  upon  him  of  the  amendment  or 
supplement. 

(d)  Pleadings  to  conform  to  the  evi¬ 
dence.  When  issues  not  raised  by  the 
pleadings  but  reasonably  within  the 
scope  of  a  proceeding  initiated  by  the 
complaint  are  tried  with  the  express  or 
Implied  consent  of  the  parties,  they  shall 
be  treated  in  all  respects  as  if  they  had 
been  raised  in  the  pleadings. 

§  10.25  Form  of  pleadings. 

All  avermrats  of  claim  and  defense 
■shall  be  made  in  consecutively  numbered 
paragraphs.  TTie  contents  of  each  para¬ 
graph  shall  be  limited  as  far  as  prac¬ 
ticable  to  a  single  set  of  circumstances. 


§  10.26  Motions  and  other  papers. 

(a)  Presentation.  An  mH>lioation  for  a 
form  of  relief  not  otherwise  specifically 
provided  for  in  these  rules  shall  be  made 
by  motion,  filed  with  the  Hearing  Clerk, 
which  shall  be  in  writing  unless  made  on 
the  record  dining  a  hearing.  The  motion 
shall  state:  (1)  The  relief  sought;  (2) 
the  basis  fmr  relief;  and  (3)  the  authority 
r^ed  upon.  If  a  motion  is  supported  by 
briefs,  affidavits  or  other  papers,  they 
shall  be  served  and  filed  with  the  motion. 
All  motions  and  applications,  tmipss 
otherwise  provided  in  these  rules,  .shall 
be  directed  to  the  Administrative  Law 
Judge  prior  to  the  filing  of  an  initial  de¬ 
cision  in  a  proceeding,  and  to  the  Com¬ 
mission  after  the  initial  decision  has  been 
filed. 

(b)  Answers  to  motions.  Any  party 
may  serve  and  file  a  written  response  to 
a  motion  within  ten  days  after  service 
of  the  motion  upon  him  or  within  such 
longer  or  shorter  period  as  established 
by  these  rules  or  as  the  Administrative 
Law  Judge  or  the  Commission  may  di¬ 
rect.  Any  party  who  does  not  file  a  re¬ 
sponse  to  a  motion  shall  be  deemed  to 
have  consented  to  the  relief  sought  by 
the  motion. 

(c)  Motions  for  procedural  orders.  Mo- 
ticms  for  procedural  orders,  includ¬ 
ing  motions  for  extension  of  time,  may  be 
acted  cm  at  aqy  time,  without  awaiting 
a  response  thereto.  Any  party  adversely 
affected  by  such  order  may  request  re¬ 
consideration,  vacation  or  modification 
of  the  order. 

(d)  Dilatory  ynotUms.  Hepetitive  or 
numerous  motions  dealing  with  the  same 
subject  matter  shall  not  be  permitted. 

(e)  Review  by  the  Commission.  Inter¬ 
locutory  review  by  the  Commission  of  a 
ruling  on  a  motion  by  an  Administra¬ 
tive  Law  Judge  may  be  sought  in  ac¬ 
cordance  with  the  procedures  and  under 
the  circumstances  set  forth  in  §  10.101 
of  these  rules. 

Subpart  C — Parties  and  Limited 
ParticipetkHi 

§  10.31  Parties. 

The  parties  to  an  adjudicatory  pro¬ 
ceeding  shall  include  the  Division  of  En¬ 
forcement,  each  respondent  named  in 
the  complaint  and  each  person  permitted 
to  intervene  pursuant  to  S  10.33  of  these 
rules.  A  respondent  shall  cease  to  be  a 
party  or  purposes  of  a  pending  proceed¬ 
ing  when  (a)  a  default  order  is  entered 
against  him  pursuant  to  §  10.93;  or  (b) 
the  Commission  accepts  an  offer  of  set¬ 
tlement  pursuant  to  S  10.108  of  these 
rules. 

§  10.32  Substitution  of  parties. 

Upon  motion  and  for  good  cause  shown 
the  Administrative  Law  Judge  may  order 
a  substitution  of  parties. 

§  10.33  Intervention  as  a  party. 

(a)  Petition  for  Leave  to  Intervene. 
Any  person  whose  interests  may  be  af¬ 
fected  substantially  by  the  matters  to  be 
considered  in  a  proceeding  may  petition 
the  Administrative  Law  Judge  for  leave 
to  intervene  as  a  party  in  the  proceeding 
any  time  after  the  institution  of  a  pro- 
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ceedlng  and  before  such  proceeding  has 
be«i  sidmutted  for  final  consldatktkm. 
Petitions  far  leave  to-  intervme  shall  be 
in  writing  Mid  shall  set  forth  with 
specificity  the  nature  of  the  petitioner^ 
interest  in  the  proceeding  and  the  man¬ 
ner  in  which  his  interests  may  be  af¬ 
fected  substantially.  The  Adminls^ative 
Law  Judge  may  direct  a  petitioner  re¬ 
questing  intervention  to  submit  hims^f 
for  examinatkm  as  to  his  Interest  la  ttie 
proceeding. 

(b)  Response  to  petition.  A  petition 
for  leave  to  int«rvaie  shall  be  served  by 
the  petitiem^  upon  all  parties  to  the 
proceeding,  who  may  support  or  oppose 
the  petition  in  a  dociunent  filed  within 
ten  days  after  service  of  the  petition 
upon  them  or  within  such  other  period  as 
the  Administrative  Law  Judge  may  direct 
in  a  particular  case. 

(c)  Leave  to  intervene — When  grant¬ 
ed.  No  person  shall  be  admitted  as  a 
party  to  a  proceeding  by  intervention 
imless  the  Administrative  Law  Judge  is 
satisfied  that  (1)  a  substantial  interest 
of  the  person  seeking  to  intervene  may  be 
adversely  affected  by  the  matter  to  be 
considered  in  the  proceeding;  (2)  that  his 
Interventioa  will  not  materially  prejudice 
the  rifidits  of  any  party,  throi^  delay 
or  otherwise;  (3)  that  his  participatimi 
as  a  party  will  otherwise  be  consistent 
with  the  public  interest;  and  (4)  that 
leave  to  be  heard  pursuant  to  §10.34 
would  be  tnadeqiiate  for  the  protection 
of  his  interests.  The  burden  shall  be  upon 
the  petitioner  to  satisfy  the  Administra¬ 
tive  Law  Judge  on  these  issues. 

(d)  Rights  of  interoenor.  A  person 
who  has  been  granted  leave  to  intervene 
shall  from  that  time  feurward  have  all  the 
rights  axui  responsibilities  of  a  party  to 
the  proceeding. 

§  10.34  Limited  participation. 

(a)  Petitions  for  leave  to  be  heard. 
Any  person  may.  in  the  discretion  of  the 
Administrative  Law  Judge,  be  given  leave 
to  be  heard  in  any  proceeding  as  to  any 
matter  affecting  his  interests.  Petitions 
for  leave  to  be  heard  shall  be  in  writing, 
shall  set  forth  (1)  the  nature  and  ex¬ 
tent  of  the  applicant’s  Interest  in  the 
proceeding;  (2)  the  issues  on  which  he 
wishes  to  participate;  and  (3)  in  what 
manner  he  wishes  to  participate.  The 
Administrative  Law  Judge  may  direct 
any  person  requesting  leave  to  be  heard 
to  submit  himself  to  examination  as  to 
his  interest  in  the  proceeding. 

(b)  Rights  of  a  participant.  Leave  to 
be  heard  pursuant  to  §  10.34(a)  may  In- 
iclude  such  rights  of  a  party  as  the 
Administrative  Law  Judge  may  deem 
{U>pro];ffiate.  except  that  oral  argument 
before  the  Commission  may  be  permitted 
only  by  the  Commission. 

§  10.35  Permission  to  state  views. 

Any  person  may.  in  the  discretion  of 
the  Administrative  Law  Judge  be  per¬ 
mitted  to  file  a  memorandum  or  make  an 
oral  statement  of  his  views,  and  the 
Administrative  Law  Judge  may,  in  his 
discretion,  acc^t  for  the  record  written 
communicatipns  received  frMn  any 
person. 


§  10.36  Commission  Review  of  Rulings. 

Interlocutory  review  by  thn  Commis¬ 
sion  of  a  ruling  as  to  matters  within  thn 
scope  of  LS  IQ.33. 10.34  or  S  10.35  may  he 
sought  in  accordance  with  the  inroce- 
dures  set  forth  in  §  10.101  of  these  rules 
without  certification  by  the  Administra¬ 
tive  Law  Judge. 

Subpart  D— Prehaaring  Procedures:  Pra- 
ConferenoR;  Discoveiy;  Daposi- 

tions 

§  10.41  Prehearing  Conferences;  Pirooe- 
rfnral  Matters. 

In  any  proceeding  the  Administrative 
Law  Judge  may  direct  that  one  or  more 
conferences  be  held  for  the  purpose  of: 

(a)  Clarifying  issues; 

(b)  Examining  the  possibility  of  ob¬ 
taining  stipulations,  admissions  of  fact 
and.  of  authenticity  or  contaits  of  docu¬ 
ments; 

(c)  Determining  matters  of  which  of¬ 
ficial  notice  may  be  taken; 

(d)  Discussing  amendments  to  plead¬ 
ings; 

(e)  Limiting  the  number  of  witnesses; 

(f)  Discussing  adoption  of  shortened 
procedures  pursuant  to  §  10.92; 

(g)  Promoting  a  fair  and  expeditious 
hearing. 

At  or  following  the  conclusion  of  a  pre- 
hearing  conference,  the  Administrative 
Law  Judge  shall  serve  a  prehearing 
memorandum  containing  agreements 
reached  and  any  procedural  determina¬ 
tions  made  by  him.  unless  the  conference 
shall  have  been  recorded  and  transcribed 
in  written  form  and  a  copy  of  the  tran¬ 
script  has  been  made  available  to  each 
party. 

§  10.42  Discovery. 

(a)  Pretrial  materials.  An  Adminis¬ 
trative  Law  Judge  may.  at  the  request 
of  any  party  or  upon  his  own  motion,  in 
his  discretion  and  with  due  regard  for 
the  convenience  and  necessity  of  the 
parties  or  their  attorneys,  ordor  a  party 
to  furnish  where  practicatde.  in  the 
form  of  a  prehearing  memorand\im  or 
otherwise,  any  mr  all  of  the  following: 

(1)  An  outline  of  its  case  or  defense; 
C2)  The  legal  theories  upon  which  it 
willr^; 

(3)  The  identity  of  the  witness  who 
will  testify  on  its  btiiuilf; 

(4>  Cc^ies  of  or  a  list  of  docummts 
which  it  intends  to  introduce  at  the 
hearing. 

The  Administrative  Law  Judge  shall  not 
order  any  of  the  foregoing  procedures 
that  any  party  can  show  is  inappro¬ 
priate  under  all  the  circumstances. 

(b)  Investigatorg  materials.  Unless 
otherwise  ordered  by  the  Commission  or 
the  Administrative  Law  Judge,  the  Di¬ 
vision  of  Enforcement  shall  maJee  avail¬ 
able  to  respondents  prior  to  the  sched¬ 
uled  hearing  date  copies  of  the  following 
documents  obtained  diuing  the  investi¬ 
gation  preceding  the  initiation  of  the 
complaint  all  transcripts  of  testimony, 
signed  statements  and  substantially  ver¬ 
batim  reports  of  interviews  which  were 
obtained  during  the  investigation  which 
preceded  institution  of  the  proceeding 


freun  or  concerning  witnesses  to  be  called 

the  hearing  and  all  exhibits  to  those 
transcripts,  statements  and  roiorts. 
Provided  tiiat,  if  a  person  has  requested 
confidential  treatment  of  Information 
sotaiitted  by  him.  ^ther  pursuant  to 
rules  adofJted  by  tiie  Commisskm  under 
tile  Preedmn  of  Informatfcm  Act  (Part 
146)  or  under  the  Commission's  Rules 
Relating  to  Investigation  (Part  II) ,  the 
Division  ot  Enforcement  ^lall  notify 
him,  if  possible,  that  the  information  is 
to  be  disclosed  to  parties  to  the  proceed¬ 
ing  and  he  may  apply  to  the  Adminis¬ 
trative  Law  Judge  for  an  order  protect¬ 
ing  the  information  from  dlsriosure;  but 
no  protective  order  shall  be  granted 
which  will  tend  to  prevent  the  introduc¬ 
tion  of  material  evidence  of  violation  by 
the  Division  or  tend  to  impair  a  respond¬ 
ent’s  ability  adequately  to  defend. 

(c>  Admissions. — (1)  Request  for  ad¬ 
missions.  Any  party  may  serve  upon  any 
other  party,  with  a  copy  to  the  Hearing 
Clerk,  a  written  request  for  admission 
of  the  truth  of  any  facts  relevant  to  the 
pending  proceeding  set  forth  in  ttje  re¬ 
quest.  including  the  genuineness  of  any 
documents  described  therein.  Bach  mat¬ 
ter  of  which  an  acimisskm  is  requested 
shall  be  separately  set  forth.  Copies  of 
documents  shall  be  served  with  the  re¬ 
quest  unless  they  have  been  or  are  other¬ 
wise  furnished  or  made  available  for  In¬ 
spection  and  copying. 

(2)  Response.  A  matter  shall  be  con¬ 
sidered  to  be  admitted  unless,  within  15 
days  after  service  of  the  reciuest,  or 
within  such  other  time  as  the  Adminis¬ 
trative  Law  Judge  may  allow,  the  party 
upon  whom  the  request  is  directed  serves 
upon  the  requesting  party  a  sworn  writ¬ 
ten  answer  or  objection  to  the  matter. 
If  objection  is  made,  the  reasons  therefor 
shall  be  stated.  The  response  shall  spe¬ 
cifically  deny  the  matter  or  set  forth  hi 
detail  the  reasons  why  the  answering 
party  cannot  truthfully  admit  or  dray 
the  matter.  A  denial  shall  fairly  meet 
the  substance  of  the  requested  admis¬ 
sion  and  when  good  faith  requires  that 
a  party  qualify  his  answer  and  deny  only 
a  part  of  the  matter,  he  shall  specify 
so  much  of  it  as  is  true  and  qualify  or 
deny  the  remainder.  An  answering  party 
may  not  give  a  lack  of  information  or 
knowledge  as  a  reason  for  failure  to 
admit  or  deny  unless  he  states  that  he 
has  made  reasonable  inquiry  and  that 
the  information  known  or  reasonably 
available  to  him  is  insufficirat  to  enaUie 
him  to  admit  or  deny.  A  party  who  (x>n- 
siders  that  a  matter  of  vdiich  an  admis¬ 
sion  has  been  recpiested  presents  a 
genuine  issue  for  trial  may  not,  on  that 
ground  alone,  object  to  the  request;  he 
may  deny  the  matter  '>r  set  forth  reasons 
why  he  cannot  admit  or  deny  it. 

(3)  Determining  sufleienep  of  an¬ 
swers  or  objections.  The  party  who  has 
requested  the  admissions  may  move  to 
determine  the  sufBciency  of  the  answers 
or  objections.  Unless  the  objecting  party 
sustains  his  burden  of  showing  that  the 
objection  is  justified,  the  Administrative 
Law  Judge  shall  order  that  an  answer 
be  served.  If  tibe  Administrative  Law 
Judge  determines  that  an  answer  does 
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not  comply  with  the  requirements  of  this 
rule,  he  may  order  either  that  the  mat- 
ter  is  admitted  or  that  an  amended  an¬ 
swer  be  served. 

(4)  Effect  of  admission.  Any  matter 
admitted  under  this  rule  is  conclusively 
established  and  may  be  used  at  a  hearing 
as  against  the  party  who  made  the  ad¬ 
mission.  However,  the  Administrative 
Law  Judge  may  permit  withdrawal  or 
amendment  when  the  presentation  on 
the  merits  of  the  proceeding  will  be 
served  thereby  and  the  party  who  ob¬ 
tains  the  admission  fails  to  satisfy  the 
Administrative  Law  Judge  that  with¬ 
drawal  or  amendment  will  prejudice  him 
in  maintaining  his  action  or  defense  on 
the  merits. 

§  10.43  Stipulations. 

The  parties  may  by  stipulation  in 
writing  at  any  stage  of  the  proceeding,  or 
orally  made  at  hearing,  agree  upon  any 
pertinent  facts  in  the  proceeding.  It  is 
desirable  that  the  facts  be  thus  agreed 
upon  so  far  as  and  whenever  practicaUe. 
Stipulations  may  be  received  in  evidence 
at  a  hearing  and  when  received  in  evi¬ 
dence  shall  be  binding  on  the  parties 
thereto. 

§  10.44  Depositions  and  interrogatories. 

(a)  When  permitted.  If  it  appears  that: 

(1)  A  prospective  witness  will  be  un¬ 
able  to  attend  or  testify  at  a  hearing  on 
the  basis  of  age,  illness,  infirmity,  im¬ 
prisonment  or  on  the  basis  that  he  is  or 
will  be  outside  of  the  United  States  at 
the  time  of  the  hearing  (unless  it  ap¬ 
pears  that  the  absence  of  the  witness 
was  procured  by  the  party  seeking  to 
take  the  de];x>sition) , 

(2)  His  t^timony  is  material, 

(3)  It  is  necessary  to  take  his  deposi¬ 
tion  in  the  interest  of  Justice, 

the  Administrative  Law  Judge  may  by 
order  direct  that  his  deposition  be  taken 
either  orally  or  in  the  form  of  written 
Interrogatories,  and  may  issue  a  sub¬ 
poena  to  compel  the  attendance  of  the 
witness  for  depositicm. 

(b)  Application  for  Deposition.  Any 
party  desiring  to  take  the  deposition  of 
a  witness  shall  make  application  in  writ¬ 
ing  to  the  Administrative  Law  Judge  for 
an  order  to  take  deposition.  In  addition 
to  the  showing  required  in  §  10.44(a) ,  the 
application  shall  include: 

(1)  The  name  and  post  ofiQce  address 
of  the  witness: 

(2)  The  specific  matters  concerning 
which  the  witness  is  expected  to  testify 
and  their  relevance; 

(3)  The  reasons  why  the  deposition 
should  be  taken,  supported  by  afladavlts 
and  a  physician’s  certificate,  where  ap¬ 
propriate: 

(4)  The  time  when,  the  place  where, 
and  the  name  and  address  of  the  person 
before  whom  the  deposition  is  to  be 
taken; 

(5)  A  specification  of  the  documents 
and  materials  which  the  deponent  is  re¬ 
quested  to  produce; 

(6)  Application  for  any  subpoenas. 

(c)  Service  and  reply.  A  copy  of  the 

aK>lication  to  take  deposition  shall  be 
served  upon  every  other  party  to  the 


proceeding  and  upon  the  person  sought 
to  be  deposed.  Any  party  or  the  depon^t 
may  serve  and  file  an  opposition  to  the 
application  within  seven  days  after  the 
application  is  filed. 

(d)  Time  when,  place  where,  and  offi¬ 
cer  before  whom  deposition  is  taken.  (1) 
Where  the  deposition  is  taken.  Unless 
otherwise  ordered  or  agreed  to  by  stipu¬ 
lation,  depositions  shall  be  taken  in  the 
city  or  municipality  where  the  deponent 
is  located. 

(2)  Officer  before  whom  taken.  (1) 
Within  the  United  States  or  a  territory 
of  the  United  States,  depositions  shall 
be  taken  before  an  officer  authorized  to 
administer  oaths  by  the  laws  of  the 
United  States  or  of  the  place  where  the 
examination  is  held. 

(ii)  Within  a  foreign  country,  deposi¬ 
tions  may  be  taken  before  an  officer  or 
person  designated  by  the  Administrative 
Law  Judge  or  agreed  upon  by  the  parties 
by  a  stipulation  in  writing  to  be  filed 
with  the  Hearing  Clerk. 

(e)  Procedwres  for  taking  oral  deposi¬ 
tions.  (1)  Oral  examination  and  cross- 
examination  of  witnesses  shall  be  con¬ 
ducted  in  a  manner  similar  to  that  per¬ 
mitted  at  a  formal  hearing.  All  questions 
and  testimony  shall  be  recorded  verba¬ 
tim,  except  to  the  extent  that  all  parties 
present  or  represented  may  agree  that  a 
matter  shall  be  off  the  record. 

(2)  All  objections  made  at  the  time  of 
the  examination  to  the  qualifications  of 
the  officer  taking  the  deposition,  or  to  the 
manner  of  taking  it,  or  to  the  evidence 
presented,  or  to  the  conduct  of  any  party, 
or  any  other  objection  to  the  proceeding 

.  shall  be  noted  by  the  officer  upon  the 
deposition,  and  shall  subsequently  be  de¬ 
termined  by  the  Administrative  Law 
Judge.  Evidence  objected  to  shall  be 
taken  subject  to  the  objections.  However, 
the  parties  may  stipulate  that,  except  as 
to  objections  to  the  form  of  questions,  all 
objections  to  the  matters  testified  to  in  a 
deposition  are  preserved  for  the  hear¬ 
ing,  whether  or  not  raised  at  the  time  of 
deposition. 

(3)  During  the  taking  of  a  deposition 
a  party  or  deponent  may  request  and  ob¬ 
tain  an  adjournment  to  permit  an  appli¬ 
cation  to  be  made  to  the  Administrative 
Law  Judge  for  an  order  suspending  the 
deposition  on  grounds  of  bad  faith  in  the 
conduct  of  the  examination,  annoyance, 
embarrassment,  oppression  of  a  deponent 
or  party,  or  improper  questions.  An  at¬ 
torney  who  requests  and  obtains  an  ad¬ 
journment  for  this  purpose  but  fails, 
without  good  cause,  promptly  to  apply 
for  relief  to  the  Administrative  Law 
Judge  may  be  found  guilty  of  contemptu¬ 
ous  conduct  in  accordance  with  §  10.11 
(b)  of  these  rules. 

(f)  Procedures  for  use  of  interroga¬ 
tories.  (1)  If  depositions  are  to  be  taken 
and  submitted  on  written  interrogatories, 
the  interrogatories  shall  be  filed  in  tripli¬ 
cate  with  the  application  for  deposition 
and  served  on  the  parties.  Within  ten 
days  after  service,  any  party  may  file,  in 
triplicate,  with  the  Hearing  Clerk,  his  ob¬ 
jections,  if  any,  to  such  interrogatories 
and  may  file  such  cross-interrogatories 
as  he  desires  to  submit.  Other  parties 


shall  have  ten  days  to  file  their  objec¬ 
tions  to  cross-interrogatories.  Objections 
shall  be  settled  by  the  Administrative 
Law  Judge. 

(2)  When  a  deposition  is  taken  upon 
written  interrogatories  and  cross-inter- 
rogatories,  no  party  shall  be  present  or 
represented  and  no  person  other  than  the 
witness,  a  stenographic  reporter,  and  ^e 
officer  ^all  be  present.  The  officer  shall 
propound  the  interrogatories  and  cross¬ 
interrogatories  to  the  witness,  and  the  in¬ 
terrogatories  and  responses  thereto  shall 
be  transcribed  and  r^uced  to  writing. 

(g)  Use  of  depositions  at  hearing.  (1) 
Any  part  or  all  of  a  deposition,  to  the 
extent  admissible  imder  rules  of  evi¬ 
dence  applied  as  though  the  witness  were 
then  present  and  testifying  at  the  hear¬ 
ing,  may  be  used  against  any  party  who 
had  reasonable  notice  of  the  taking  of 
the  deposition,  if  the  Administrative  Law 
Judge  finds  that: 

(1)  The  witness  is  dead; 

(ii)  The  witness  is  unable  to  attend  or 
testify  because  of  age,  illness,  infirmity, 
or  imprisonment; 

(iii)  The  witness  is  out  of  the  United 
States  at  the  time  of  the  hearing,  imless 
it  appears  that  the  absence  of  the  wit¬ 
ness  was  procured  by  the  party  offering 
the  deposition. 

(2)  If  only  part  of  a  deposition  is  of¬ 
fered  in  evidence  by  a  party,  an  adverse 
party  may  require  him  to  introduce  any 
other  part  which  ought  in  fairness  to  be 
considered  with  the  part  introduced,  and 
any  party  may  introduce  any  other  parts. 

(3)  Objection  may  be  made  at  a  hear¬ 
ing  to  receiving  in  evidence  any  deposi¬ 
tion  or  part  thereof  for  any  reason  which 
would  require  the  exclusion  of  the  evi¬ 
dence  if  the  witness  were  then  present 
and  testifying. 

Subpart  E — Hearings 
§  10.61  Time  and  place  of  hearing. 

(a)  Notice.  All  parties  shall  be  notified 
of  the  time  and  place  of  hearing,  which 
shall  be  fixed  with  due  regard  for  the 
public  interest  and  the  convenience  and 
necessity  of  the  parties  and  their  repre¬ 
sentatives. 

(b)  Requests  for  change.  A  request  for 
postponement  of  a  hearing  or  for  a 
change  in  the  place  assigned  for  hearing 
will  be  grants  by  the  Administrative 
Law  Judge  only  for  good  cause  shown. 

§  10.62  Appearances. 

(a)  Who  may  appear.  The  parties  may 
appear  in  person,  by  counsel  or  by  other 
representatives  of  their  choosing,  subject 
to  the  provisions  of  §  10.11  of  these  niles 
and  Part  14  of  this  Chapter,  dealing  with 
appearance  and  practice  before  the  Com¬ 
mission. 

(b)  Effect  of  failure  to  appear.  (1)  If 
any  party  to  the  proceeding,  after  filing 
an  answer  fails  to  appear  at  the  hearing 
or  any  part  thereof,  he  shall  to  that  ex¬ 
tent  be  deemed  to  have  waived  the  right 
to  an  oral  hearing  in  the  proceeding.  In 
the  event  that  a  party  appears  at  the 
hearing  and  no  party  appears  for  the  op¬ 
posing  side,  the  party  who  is  present  may 
present  his  evidence,  in  whole  or  in  part, 
in  the  form  of  affidavits  or  by  oral  tes- 
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timony,  before  the  Administrative  Law 
Judge. 

(2)  A  failure  to  appear  at  a  hearing 
shall  not  constitute  a  waiver  of  a  party’s 
right  to  iH*opose  findings  of  fact  based 
on  the  record  in  the  proceeding,  to  pro¬ 
pose  conclusions  of  law  or  to  submit 
briefs,  in  the  manner  provided  in  §  10.82, 
if  the  nwi-appearlng  party  submite  prior 
to  the  scheduled  hearing  or  within  three 
days  thereafter,  a  notice  of  appearance 
in^cating  his  intent  to  continue  to  par¬ 
ticipate  in  the  proceeding.  Otherwise,  his 
failure  to  appear  will  constitute  a  de¬ 
fault,  and  a  default  order  may  be  sou^t 
in  accordance  with  procedures  set  forth 
in  §  10.93  of  these  rules. 

§  10.63  Consolidatioii;  separnte  hear¬ 
ings. 

(a)  Consolidation.  Two  or  more  pro¬ 
ceedings  involving  a  common  question  of 
law  (Mr  fact  may  be  joined  for  hearing  of 
any  oi  all  the  matters  in  issue  or  may 
be  consolidated  by  order  of  the  Adminis¬ 
trative  Law  Judge.  Ihe  Administrative 
Law  Judge  may  make  such  rulings  con¬ 
cerning  the  conduct  of  such  proceedings 
as  may  tend  to  avoid  unnecessary  costs 
or  delay. 

(b)  Separate  Hearings.  The  Admihis- 
trative  Law  Judge,  for  the  convenience  of 
the  parties,  to  avoid  prejudice,  or  to  ex¬ 
pedite  final  resolution  of  the  Issues,  may 
order  a  separate  hearing  of  any  claim  or 
issue,  or  grant  a  separate  hearing  to  any 
respondent. 

§  10.64  Public  hearings. 

All  hearings  shall  be  public,  except 
that  upon  application  of  a  re^ndent  or 
affected  witness  the  Administrative  Law 
Judge  may  direct  that  specific  docu¬ 
ments  or  testimony  be  received  and  re¬ 
tained  non-publicly  in  order  to  prevent 
\mwarranted  disclosure  of  trade  secrete 
or  sensitive  commercial  or  financial  in¬ 
formation  or  an  unwarranted  invasion  of 
personal  privacy. 

§  10.65  Record  of  hearing. 

(a)  Reporting  and  transcription. 
Hearings  for  the  purpose  of  taking  evi¬ 
dence  shall  be  record^  and  transcribed 
in  written  form  under  the  supervision  of 
the  Administrative  Law  Judge  by  a  re¬ 
porter  employed  by  the  Commission  for 
that  purpose.  The  original  transcript 
shall  be  a  part  of  the  record  and  shall  be 
the  sole  official  transcript.  Copies  of 
transcuipta,  except  those  portious  granted 
non^ublic  treatment,  shall  be  available 
from  the  reporter  at  rates  not  to  exceed 
the  maximum  rates  fixed  by  the  contract 
between  the  Commission  and  the 
r^wrter. 

(b)  Corrections.  Any  party  may  sub¬ 
mit  a  timely  request  to  the  Administra¬ 
tive  Law  Judge  to  correct  the  transcript. 
Corrections  maybe  submitted  to  the  Ad¬ 
ministrative  lAW  Judge  by  stipulation  of 
the  parties,  or  by  motion  by  any  party, 
and  \u)OQ  notice  to  all  parties  to  the  pro¬ 
ceeding,  tile  Administrative  Law  Judge 
may  specify  corrections  of  the  tranaeript, 
A  copy  of  snch  spedfleation  shall  be  fur¬ 
nished  to  all  parties  and  made  a  peart  of 
the  record.  Corrections  tiiall  be  made  by 
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the  official  reporter,  who  shall  furnish 
substitute  pages  of  the  transcript,  under 
the  usual  carttScate  ot  the  reporter,  for 
insertion  in  the  official  record.  The  (irlg- 
Inal  imctMTected  pages  shall  be  retained 
In  the  files  of  the  Hearing  Clerk. 

§  10.66  Canduct  of  the  hearing. 

(a)  Expedition.  Hearings  shall  proceed 
expeditiously  and  Insofar  as  practicable 
hearings  shall  be  held  at  one  place  and 
Shan  continue,  without  suspension,  imtll 
concluded. 

(b)  Rights  of  parties.  Every  party  shall 
be  entitled  to  due  notice  of  hearings,  the 
right  to  be  represented  by  counsel,  the 
rfeht  to  cross-examine  witnesses,  pre¬ 
sent  oral  and  doctimentary  evidence, 
raise  objections,  make  arguments  and 
move  for  appropriate  relief. 

(c)  Examination  of  witnesses.  AH  wit¬ 
nesses  at  a  hearing  for  the  purpose  of 
taking  evidence  shall  testify  imder  oath 
or  affirmation,  which  shall  be  adminis¬ 
tered  by  the  Administrative  Law  Judge. 
A  witness  may  be  cross-examined  by 
each  adverse  party  and,  in  the  discretion 
of  the  Administrative  Law  Judge,  may 
be  cross-examined,  without  regard  to 
the  scope  of  direct  examination,  as  to 
any  matter  which  is  relevant  to  the  is¬ 
sues  in  the  proceeding. 

(d)  Expert  witnesses.  The  Administra¬ 
tive  Law  Judge,  at  his  dlscretl(m,  may 
order  that  direct  testimony  of  expert 
witnesses  be  made  by  verified  written 
statement  rather  than  presented  orally 
at  the  hearing.  Any  expert  witness  whose 
testimcoiy  is  presented  In  this  manner 
shall  be  available  for  oral  cross-examina¬ 
tion,  and  may  be  examined  orally  upon 
re-direct  following  cross-examination. 

(e)  Exhibits.  The  original  of  each  ex¬ 
hibit  introduced  in  evidence  or  marked 
for  identification  shall  be  filed  and  re¬ 
tained  in  the  docket  of  the  proceeding, 
mUess  the  Administrative  Law  Judge 
permits  the  substitution  of  copies  for  the 
original  d(x:umente.  A  <x)py  (k  each  ex¬ 
hibit  introduced  by  a  pu:^  or  marked 
for  identification  at  his  request  shall  be 
supplied  by  him  to  the  Administrative 
Law  Judge  and  to  eacii  other  party  to  the 
proceeding. 

§  10.67  Evidence. 

(a)  AdmissibOttu.  Rdevant,  material 
and  reliable  evidence  shall  be  admitted. 
Irrelevant,  immaterial,  unreliable  and 
unduly  repetitious  evidence  shall  be  oc¬ 
cluded. 

(b)  Official  notice.  (1)  Official  notice 
may  be  taken  of 

(1)  Any  material  fact  vdii^  might  be 
judicially  noticed  by  a  district  court  of 
the  United  States;  (h* 

(ii)  Any  matter  in  the  public  ofBcial 
records  of  the  Commission. 

(2)  If  official  notice  Is  requested  or 
taken  of  a  material  fact,  any  party,  upon 
tim^  request,  shall  be  afforded  an  op¬ 
portunity  to  establisb  the  contrary. 

(c)  abjections.  A  party  shall  timely 
and  briefly  state  the  grounds  relied  upon 
for  any  objection  made  to  the  introduc¬ 
tion  of  evidence.  If  a  party  has  had  no 
opportunity  to  object  to  a  ruling  at  the 
time  it  is  made,  he  shall  not  thereafter 
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be  prejudiced  by  the  absence  of  an  ob¬ 
jection. 

(d>  Exceptions.  Formal  exception  to 
an  adverse  niUng  Is  not  required.  It  ^all 
be  sufficient  that  a  party,  at  the  time  the 
ruling  is  sought  or  entered,  makes  known 
to  the  Administrative  Law  Judge  the  ac¬ 
tion  he  wishes  the  Administrative  Law 
Judge  to  take  or  his  objection  to  the  ac¬ 
tion  being  taken  and  his  grounds  there¬ 
for. 

(e)  Excluded  emdence.  When  an  ob¬ 
jection  to  a  question  propounded  to  a 
witness  is  sustained,  the  examining  at¬ 
torney  may  make  a  specific  offer  of  what 
he  expects  to  prove  by  the  answer  of  the 
witness,  or  the  Administrative  Law  Judge 
may,  in  his  discretion,  receive  the  evi¬ 
dence  In  full.  Reject^  exhibits,  ade¬ 
quately  mariced  for  identification,  shall 
be  retained  in  the  record  so  as  to  be  avail¬ 
able  for  consideration  by  any  reviewing 
authority. 

(f)  Affidamts.  Affidavits  may  be  ad¬ 
mitted  by  the  Administrative  Law  Judge 
only  if  the  evidence  is  otherwise  admis¬ 
sible  and  the  parties  agree  that  afSdavits 
may  be  used. 

(g)  Official  government  records.  An 
official  government  record  or  any  entry 
therein,  vdien  admissible  f(jr  any  pur¬ 
pose,  may  be  evidenced  by  an  official 
publication  thereof  or  by  a  copy  attested 
by  the  officer  having  legal  (mstody  of  the 
record  or  by  his  deputy,  accompanied 
by  a  certificate  that  such  officer  has  cus¬ 
tody.  If  the  office  in  which  the  record  is 
kept  is  within  the  United  States  the  cer¬ 
tificate  may  be  made  by  a  judge  of  a 
court  of  record  in  the  district  or  political 
subdivision  in  which  the  record  Is  kept, 
authenticated  by  the  seal  of  his  office.  If 
the  office  in  which  the  record  is  kept  is  In 
a  foreign  state  or  coimtry,  the  certificate 
may  be  made  by  any  officer  in  the  For¬ 
eign  Service  of  the  United  States  sta¬ 
tioned  in  the  foreign  state  or  country  in 
which  the  record  is  kept  and  authenti¬ 
cated  by  the  seal  of  his  office.  A  written 
statement  signed  by  an  officer  having 
custody  of  an  official  record  or  by  his 
deputy,  that  after  diligent  search,  no 
record  or  entry  dealing  with  a  specific 
matter  is  found  to  exist,  accompanied 
by  a  certificate  as  provided  above,  is  ad¬ 
missible  as  evidence  that  the  records  of 
his  office  contain  no  such  rectjrd  or  entry. 

(h)  Entries  in  the  regular  course  of 
business.  Any  writing  or  record,  whether 
in  the  form  of  an  entry  in  a  book  or 
otherwise,  made  as  a  memorandum  or 
record  at  any  act,  transaction,  occur¬ 
rence,  or  event,  win  be  admissible  as  evi¬ 
dence  thereof  if  it  shall  appear  that  it 
was  made  in  the  regular  course  of  busi¬ 
ness  by  a  person  who  had  a  duty  to  re¬ 
port  or  record  it. 

§  10u6R  S«kpcM»aa. 

(a)  Application  for  and  issuance  of 
subpoenas. — (1)  Application  for  and  Is¬ 
suance  of  Subpoena  Ad  Testificandum. 
An  application  for  a  subpoena  requiring 
a  person  to  appear  and  testify  (stffipoena 
ad  testificandum)  may  be  made,  either 
orally  or  in  writing  by  any  party  without 
notice  to  otiier  parties.  The  apirilcation 
shaU  be  made  to  the  Administrative  Law 
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Judge  or  in  the  event  that  the  Admin¬ 
istrative  Law  Judge  is  not  available, 
to  the  Chief  Administrative  Law  Judge. 

A  subpoena  shall  be  Issued  upon  the  re¬ 
quest  of  any  interested  party  upon 
tender  of  an  original  and  two  copies  of 
such  subpoena,  except  in  those  sitixations 
described  in  §  10.68(b)  where  additional 
requirements  are  set  forth. 

(2)  Application  for  subpoena  duces  te¬ 
cum.  An  application  for  a  subpoena  re¬ 
quiring  a  person  to  appear  and  testify 
and  to  produce  specified  documentary  or 
tangible  evidence  (subpoena  duces  te¬ 
cum)  shall  be  submitted  in  duplicate  and 
in  writing,  but  need  not  be  served  upon 
all  other  parties.  All  such  applications 
shall  contain  a  statement  or  showing  of 
general  relevance  and  reasonable  scope 
of  the  evidence  sought  and  shall  be  ac¬ 
companied  by  an  original  and  two  copies 
of  the  subpoena  sought  which  shall  de¬ 
scribe  the  documentary  or  tangible  evi¬ 
dence  to  be  subpoenaed  with  as  much 
particularity  as  is  feasible.  Notwith¬ 
standing  the  foregoing,  for  good  cause 
shown  application  for  a  subpoena  duces 
tecum  may  be  made  orally  during  the 
course  of  a  hearing  on  the  record  to  the 
Administrative  Law  Judge.  In  those  sit¬ 
uations  described  in  §  10.68(b)  addi¬ 
tional  requirements  are  set  forth. 

(3)  Standards  for  issuance  of  sub¬ 
poena  duces  tecum.  The  Administrative 
Law  Judge  considering  any  application 
for  a  subpoena  duces  tecum  shall  issue 
the  subpoena  requested  if  he  is  satisfied 
the  application  complies  with  this  sec¬ 
tion  and  the  request  is  not  unreasonable, 
oppressive,  excessive  in  scope  or  unduly 
burdensome.  No  attempt  shall  be  made 
to  determine  the  admissibility  of  evidence 
in  passing  upon  an  application  for  a  sub¬ 
poena  duces  tecum  and  no  detailed  or 
burdensome  showing  shall  be  required  as 
a  condition  to  the  issuance  of  any  sub¬ 
poena. 

(4)  Denial  of  application.  In  the  event 
the  Administrative  Law  Judge  determines 
that  a  requested  subpoena  or  any  of  its 
terms  are  unreasonable,  oppressive,  ex¬ 
cessive  in  scope,  or  unduly  burdensome, 
he  may  refuse  to  issue  the  subpoena,  or 
may  issue  it  only  upon  such  conditions 
as  he  determines  fairness  requires. 

(b)  Special  requirements  relating  to 
application  for  and  issuance  of  subpoenas 
for  commission  records  and  for  the  ap¬ 
pearance  of  commission  employees  or 
employees  of  other  agencies. — (1)  Form. 
An  application  for  the  issuance  of 
subpoena  shall  be  made  in  the  form 
of  a  written  motion  served  upon 
all  other  parties,  if  the  subpoena 
would  require  (i)  the  production  of  docu¬ 
ments,  papers,  books,  physical  exhibits, 
or  other  material  in  the  records  of  the 
Commission;  (ii)  the  appearance  of  a 
Commissioner  or  an  ofl&cial  or  employee 
of  the  Commission;  (iii)  the  appearance 
of  a  Commissioner  or  an  official  or  em¬ 
ployee  of  any  other  state  or  federal 
agency  in  his  official  capacity. 

(2)  Content.  The  motion  shall  specfi- 
caUy  describe  the  material  to  be  pro¬ 
duced,  the  information  to  be  disclosed, 
or  the  testimony  to  be  elicited  from  the 
witness,  and  shall  show  (i)  the  relevance 


of  the  material,  information,  or  testi¬ 
mony  to  the  matters  at  issue  in  the  pro¬ 
ceeding;  (li)  the  reasonableness  of  the 
scope  of  the  proposed  subpoena;  and  (lit) 
that  such  material,  information,  or  testi¬ 
mony  is  not  available  from  other  sources. 

(3)  Rulings.  The  motion  shall  be 
decided  by  the  Administrative  Law  Judge 
or  in  the  event  the  Administrative  Law 
Judge  is  not  available,  by  the  Chief  Ad¬ 
ministrative  Law  Judge,  and  shall  pro¬ 
vide  such  terms  and  conditions  for  the 
production  of  the  material,  the  disclosure 
of  the  information,  or  the  appearance  of 
the  witness  as  may  appear  necessary  and 
appropriate  for  the  protection  of  the 
public  interest. 

(4)  Commission  Review  of  Rulings. 
Interlocutory  review  by  the  Commission 
of  a  ruling  made  under  this  section  may 
be  sought  in  accordance  with  the  proce¬ 
dures  set  forth  in  §  10.101  without  cer¬ 
tification  by  the  Administrative  Law 
Judge. 

(c)  Motions  to  quash  subpoenas — (1) 
Application.  Any  person  upon  to  whom  a 
subpoena  has  been  served  may  within 
seven  days  after  service  or  at  any  time 
prior  to  the  return  date  thereof,  which¬ 
ever  is  earlier,  file  a  motion  to  quash  or 
modify  the  subpoena  with  the  Adminis¬ 
trative  Law  Judge  who  issued  the  sub¬ 
poena,  and  serve  a  copy  of  such  motion 
upon  the  party  requesting  the  subpoena. 
The  application  shall  be  accompanied  by 
a  brief  statement  of  the  reasons  there¬ 
for.  If  the  Administrative  Law  Judge  to 
whom  the  motion  has  been  directed  has 
not  acted  upon  the  motion  by  the  return 
date,  the  subpoena  shall  be  stayed  pend¬ 
ing  his  final  action. 

(2)  Disposition.  After  due  notice  to  the 
person  upon  whose  request  the  subpoena 
was  issued,  and  after  opportunity  for  re¬ 
sponse  by  that  person,  the  Administra¬ 
tive  Law  Judge  may  (i)  quash  or  modify 
the  subpoena,  or  (ii)  condition  denial  of 
the  application  to  quash  or  modify  the 
subpoena  upon  just  and  reasonable 
terms,  including,  in  the  case  of  a  sub¬ 
poena  duces  tecum,  a  requirement  that 
the  person  in  whose  behalf  the  subpoena 
was  issued  shall  advance  the  reasonable 
cost  of  producing  documentary  or  other 
tangible  evidence. 

(d)  Attendance  and  Mileage  Fees.  Per¬ 
sons  summoned  to  testify  either  by  dep¬ 
osition  or  at  a  hearing  imder  require¬ 
ment  of  subpoena  are  entitled  to  the 
same  fees  and  mileage  as  are  paid  to 
witnesses  in  the  courts  of  the  United 
States.  Fees  and  mileage  are  paid  by  the 
party  at  whose  instance  the  persons  are 
called. 

(e)  Service  of  subpoenas — (1)  How 
effected.  Service  of  a  subpoena  upon  a 
party  shall  be  made  in  accordance  with 
§  10.12(a)  of  these  rules  except  that  only 
one  copy  of  a  subpoena  need  be  served. 
Service  of  a  subpoena  upon  any  other 
person  shall  be  made  by  delivering  a  copy 
of  the  subpoena  to  him  as  provided  in 
paragraph  (b)  or  (c)  of  this  section  and 
by  tendering  to  him  the  fees  for  one  day’s 
attendance  and  fees  and  mileage  as 
specified  in  §  10.64(d)  When  the 
subpoena  is  issued  at  the  Instance  of  the 


Commission,  fees  and  mileage  need  not 
be  tendered  at  the  time  of  service. 

(2)  Service  upon  a  natural  person.  De¬ 
livery  of  a  copy  of  a  subpoena  and  tender 
of  the  fees  to  a  natural  person  may  be 
effected  by  (i)  handing  thran  to  the  per¬ 
son;  (ii)  leaving  them  at  his  office  with 
the  person  in  charge  thereof  or,  if  there 
is  no  one  in  charge,  by  leaving  them  in  a 
conspicuous  place  therein;  (iii)  leaving 
them  at  his  dwelling  place  or  usual  place 
of  abode  with  some  person  of  suitable 
age  and  discretion  then  residing  therein; 
(iv)  mailing  them  by  registered  or  cer¬ 
tified  mail  to  him  at  his  last  known  ad¬ 
dress;  or  (V)  any  other  method  whereby 
actual  notice  is  given  to  him  and  the  fees 
and  mileage  are  timely  made  available. 

(3)  Service  upon  other  persons.  When 
the  person  to  be  served  is  not  a  natural 
person,  delivery  of  a  copy  of  the  sub¬ 
poena  and  tender  of  the  fees  and  mileage 
may  be  effected  by  (i)  handing  them  to  a 
registered  agent  for  service,  or  to  any 
officer,  director,  or  agent  in  charge  of 
any  office  of  such  person;  (ii)  mailing 
them  by  registered  or  certified  mail  to 
any  such  representative  at  his  last  known 
address;  or  (iii)  any  other  method 
whereby  actual  notice  is  given  to  any 
such  representative  and  the  fees  and 
mileage  are  timely  made  available. 

(f)  Enforcement  of  subpoenas.  Upon 
failure  of  any  person  to  comply  with  a 
subpoena  issued  at  the  request  of  a  party, 
that  party  may  petition  toe  Commission 
in  its  discretion  to  institute  an  action  in 
an  appropriate  United  States  District 
Court  for  enforcement  of  that  subpoena. 

§  10.69  Reopening  hearings. 

Any  party  may  petition  the  Admin¬ 
istrative  Law  Judge  to  reopen  a  hearing 
to  adduce  additional  evidence  at  any 
time  prior  to  issuance  of  toe  initial  de¬ 
cision.  The  petition  shall  show  that  toe 
evidence  sought  to  be  adduced  is  relevant 
and  material  and  that  there  were  reason¬ 
able  grounds  for  failure  to  adduce  such 
evidence  at  the  time  of  toe  original 
hearing. 

Subpart  F — Post  Hearing  Procedures; 

Initial  Decisions 

§  10.81  Filing  the  transcript  of  evidence. 

As  soon  as  practicable  after  toe  close 
of  toe  hearing,  toe  reporter  shall  trans¬ 
mit  to  toe  Hearing  Cfierk  toe  transcript 
of  toe  testimony  and  toe  exhibits  intro¬ 
duced  in  evidence  at  toe  hearing,  except 
such  portions  of  toe  transcript  and  ex¬ 
hibits  as  shall  have  been  delivered  to  toe 
Administrative  Law  Judge. 

§  10.82  Proposed  findings  and  conclu¬ 
sions;  briefs. 

In  any  proceeding  involving  a  hear¬ 
ing  or  an  opportunity  for  hearing,  toe 
parties  may  file  written  proposed  find¬ 
ings  of  fact  and  conclusions  of  law. 
Briefs  may  be  filed  in  support  of  pro¬ 
posed  findings  and  conclusions  either  as 
part  of  toe  same  d(x:ument  or  in  a  sepa¬ 
rate  document.  Any  propHssed  finding  or 
conclusion  not  bri^^  may  be  regarded 
as  waived. 

(a)  Proposed  findings  and  briefs;  time 
for  filing.  Where  toe  parties  file  proposed 
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findings  and  briefs,  the  following  sched¬ 
ule  shall  apply,  unless  otherwise  deter¬ 
mined  by  the  Administrative  Law  Judge: 

(1)  Initial  submission.  Proposed  find¬ 
ings,  conclusions  and  an  initial  brief 
shall  be  served  and  filed  by  the  Division 
of  Enforcement  and  intervenors  on  the 
side  of  tile  Division  of  Enforcement 
within  45  days  of  the  close  of  the  hearing : 

(2)  Answering  submission.  Proposed 
findings,  conclusions,  and  an  answering 
brief  shall  be  served  and  filed  by  the 
respondents  and  intervenors  on  the  side 
of  the  respondents  within  30  days  after 
service  of  the  initial  findings,  conclu¬ 
sions  and  briefs  upon  the  respondents; 

(3)  Reply.  A  reply  brief  may  be  filed 
by  the  Division  of  Enforcement  and  in¬ 
tervenors  on  the  side  of  the  Division  of 
Enforcement  within  15  days  after  filing 
of  the  answering  submission; 

(4)  Sutnnissions  by  limited  partici¬ 
pants.  Submissions  by  a  person  admitted 
as  a  limited  participant  pmsuant  to 
§  10.34  of  these  rules,  are  permitted  un¬ 
der  such  terms  as  determined  by  the 
Administrative  Law  Judge. 

(b)  Alternative  Procedures  for  Sub¬ 
missions.  In  his  discretion  the  Adminis¬ 
trative  Law  Judge  may  lengthen  or 
shorten  the  periods  for  the  filing  of 
submissions,  may  direct  simultaneous 
filings,  may  direct  that  respondents 
make  the  first  filing,  or  may  otherwise 
modify  the  procedures  set  forth  in  para¬ 
graph  (a)  of  this  section  for  purposes 
of  a  particular  proceeding. 

(c)  Briefs:  (1)  The  initial  brief  should 
Include; 

(1)  A  short,  clear  and  concise  state¬ 
ment  of  the  case; 

(ii)  Specification  of  the  questions  to 
be  resolved;  and 

(iii)  The  argument,  presenting  clearly 
the  points  of  fact  and  law  relied  upon  in 
support  of  the  position  taken  on  each 
question. 

(2)  The  answering  brief  shall  gen¬ 
erally  follow  the  same  style  as  prescribed 
for  the  initial  brief  but  may  omit  a  state¬ 
ment  of  the  case  if  the  party  does  not 
dispute  the  statement  of  the  case  con¬ 
tained  In  the  initial  brief; 

(3)  Reply  briefs  should  be  limited  to 
rebuttal  of  matters  in  the  prior  briefs. 

(d)  Content  and  form  of  proposed 
findings  and  conclusions.  (1)  The  find¬ 
ings  of  fact  shall  be  confined  to  the  ma¬ 
terial  Issues  of  fact  presented  on  the 
record,  with  exact  citations  to  the  tran¬ 
scripts  of  record  and  exhibits  In  support 
of  each  proposed  finding. 

(2)  The  proposed  findings  and  conclu¬ 
sions  of  the  party  filing  initially  shall 
be  set  forth  in  consecutively  numbered 
paragraphs  aiKl  all  counter-statement  of 
proposed  findings  and  conclusions  shall, 
in  siddltlon  to  any  other  matter,  indicate 
which  paragrai^  of  initial  proposals  are 
not  disputed. 

§  10.83  Oral  arguments. 

In  his  discretion  the  Administrative 
Law  Judge  may  hear  oral  arguments  by 
the  parties  any  time  before  he  files  his 
initial  decisim  with  the  Hearing  Clark. 
The  argument  shall  be  recorded  and 
transcribed  in  written  form. 


§  10.84  Initial  decision. 

(a)  When  initial  decision  is  required. 
The  Administrative  Law  Judge  shall 
make  an  initial  decision  in  any  proceed¬ 
ing  in  which  a  hearing  is  required  to  be 
conducted  in  conformity  with  the  re¬ 
quirements  of  the  Administrative  Proce¬ 
dure  Act.  as  codified,  5  U.S.C.  557.  He 
shall  make  an  initial  decision  in  other 
proceedings  in  which  the  Commission  di¬ 
rects  him  to  make  such  a  decision. 

(b)  Filing  of  initial  decision.  The  Ad¬ 
ministrative  Law  Judge,  within  30  days 
after  the  final  date  allowed  for  filing 
proposed  findings  of  fact  and  briefs,  or 
such  other  time  as  may  be  allowed  by 
the  Chief  Administrative  Law  Judge, 
shall  prepare  upon  the  basis  of  the  rec¬ 
ord  in  the  proceeding  and  shall  file  with 
the  Hearing  Clerk  his  decision,  a  copy  of 
which  shall  be  served  by  the  Hearing 
Clerk  upon  each  of  the  parties. 

(c)  Effect  of  initial  decision.  The  ini¬ 
tial  decision  shall  become  the  decision 
of  the  Commission  30  days  after  service 
thereof,  except: 

( 1 )  The  decision  shall  not  become  final 
as  to  any  party  who  shall  have  filed  a 
notice  of  appeal  pxursuant  to  §  10.102  of 
these  rules;  and 

(2)  The  decision  shall  not  become 
final  as  to  any  party  to  the  proceeding 
if,  within  30  days  after  the  initial  deci¬ 
sion  and  order,  the  Commission  itself 
shall  have  placed  the  case  on  its  own 
docket  for  review  or  stayed  the  «ffective 
date  of  the  decision. 

In  the  event  that  the  initial  decision  be¬ 
comes  the  final  decision  of  the  Commis¬ 
sion  with  respect  to  a  party,  that  party 
shall  be  duly  notified  thereof  by  the 
Hearing  Clerk.  The  notice  shall  state  that 
the  time  for  filing  a  notice  of  appeal  by 
the  party  has  expired,  that  the  Commis¬ 
sion  has  determined  not  to  review  the 
initial  decision  on  its  own  initiative  and 
shall  specify  the  date  on  which  a  final 
order  in  the  proceeding  shall  become  ef¬ 
fective  as  against  that  party. 

Subpart  G — DisposKion  Without  Full 
Hearing 

§  10.91  Summary  disposition. 

(a)  Filing  of  motions,  answers.  Any 
party  who  believes  that  there  is  no 
genuine  issue  of  material  fact  to  be  deter¬ 
mined  and  that  he  is  entitled  to  a  deci¬ 
sion  as  a  matter  of  law  may  move  for  a 
summary  disposition  in  his  favor  of  all  or 
any  part  of  the  proceeding.  Such  motion 
shall  be  filed  at  or  before  the  first  pre- 
hearing  conference  or  at  such  later  time 
as  may  be  allowed  by  the  Administrative 
Law  Judge.  Any  adverse  party  within  20 
days  after  service  of  the  motion,  may 
serve  opposing  papers  or  may  counter¬ 
move  for  summary  disposition. 

(b)  Supporting  papers.  A  motion  for 
summary  judgment  shall  include  a  state¬ 
ment  of  material  facts  as  to  which  the 
moving  party  contoids  there  is  no  genu¬ 
ine  issue,  supported  by  the  pleadings,  and 
by  affidavits,  other  verified  statements, 
including  investigative  transcripts,  ad¬ 
missions,  stipulations,  and  depositions. 
The  motion  may  also  be  supported  by 
briefs  containing  points  and  authorities 
in  suE^rt  of  the  contention  of  the  party 


making  the  motion.  When  a  motion  is 
made  and  supported  as  provided  in  this 
section,  an  adverse  party  may  not  rest 
upon  the  mere  allegations,  but  shall  serve 
and  file  in  response  a  statement  setting 
forth  those  material  facts  as  to  which  he 
contends  a  genuine  issue  exists,  sup¬ 
ported  by  affidavits  or  otherwise.  He  may 
also  submit  a  brief  of  points  and 
authorities. 

(c)  Form  of  Affidavits.  Supporting 
and  opposing  affidavits  shall  be  made 
upon  personal  knowledge,  shall  set  forth 
such  facts  as  would  be  admissible  in 
evidence,  and  shall  show  affirmatively 
that  the  affiant  is  competent  to  testify 
on  the  matters  stated  therein.  Sworn  or 
certified  copies  of  all  papers  or  parts 
tliereof  referred  to  in  an  affidavit  shall  be 
attached  thereto  or  served  therewith. 

(d)  Oral  argument.  Oral  argument 
may  be  granted  at  the  discretion  of  the 
Administrative  Law  Judge. 

(e)  Ruling  on  motion.  The  Adminis¬ 
trative  Law  Judge  shall  grant  a  motion 
for  summary  disposition  if  the  undis¬ 
puted  pleaded  facts,  affidavits,  other  veri¬ 
fied  statements,  admissions,  stipulations, 
and  depositions,  and  matters  of  official 
notice  show  that  (I)  there  is  no  genuine 
issue  as  to  any  material  fact,  (2)  there 
is  no  necessity  that  further  facts  be  de¬ 
veloped  in  the  record,  and  (3)  such  party 
is  entitled  to  a  decision  as  a  matter  of 
law. 

(f )  Review  of  ruling;  appeal.  An  order 
denying  a  motion  for  siunmary  disposi¬ 
tion  is  subject  to  interlocutory  review 
under  the  provisions  of  §  10.101  qn  the 
same  terms  as  a  ruling  on  any  other 
motion.  An  order  granting  a  motion  for 
summary  disposition  is  reviewable  by  the 
Commission  in  accordance  with  the  pro¬ 
visions  of  §  10.102  relating  to  appeals  of 
initial  decisions. 

§  10.92  Shortened  procedure. 

(a)  How  initiated.  With  the  consent 
of  the  parties,  in  lieu  of  a  fuU  oral  hear¬ 
ing,  the  Administrative  Law  Judge  may 
order  a  shortened  procedure  as  to  the 
submission  of  direct  evidence  may  be  or¬ 
dered  in  a  proceeding.  An  order  for  short¬ 
ened  procedure  shall  list  the  names  and 
addresses  of  all  persons  who  are  parties 
to  the  proceeding  and  shall  direct  com¬ 
pliance  with  the  procedures  established 
in  this  section.  The  order  shall  be  served 
by  the  Hearing  Clerk  upon  all  parties.. 

(b)  Filing  of  statements. — (1)  Opening 
statement.  Within  20  days  alter  receipt 
of  notice  that  the  shortened  procedure 
will  be  used,  the  Division  of  Enforcement 
shall  serve  upon  all  other  parties  and 
file  with  the  Hearing  Cleiic,  in  triplicate, 
an  opening  statement,  in  support  of  the 
complaint; 

(2)  Ansivering  statement.  Within  20 
days  after  receipt  of  the  opening  state¬ 
ment  of  the  Division,  each  respondent 
may  serve  upon  all  other  parties  and  file 
with  the  Hearing  Clerk,  in  triplicate,  in 
support  of  lus  answer,  an  answering 
statement. 

(3)  Statement  in  reply.  Within  ten 
days  after  receipt  of  all  answering  state- 
moits,  or  within  ten  days  after  the  ex¬ 
piration  of  the  period  within  which  an¬ 
swering  statements  may  be  served,  the 
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Division  of  Enforcement  may  serve  upon 
all  other  parties  and  file  with  the  Hear¬ 
ing  Clerk,  in  triplicate,  a  statement  in 
reply,  which  shall  be  confined  strictly 
to  replying  to  the  facts  smd  arguments 
set  forth  in  the  answering  statements. 

(c)  Joint  statements.  Parties  having 
a  common  interest  may  serve  and  file 
joint  statements. 

(d)  Failure  to  file  statement.  Any 
party  who,  without  the  express  permis¬ 
sion  of  the  Administrative  Law  Judge, 
should  fail  to  file  a  statement  within 
the  time  prescribed  by  this  section  after 
service  upon  him  of  an  order  for  short¬ 
ened  procedures  shall  be  in  default  and 
shall  be  deemed  to  have  waived  any  fur¬ 
ther  hearing. 

(e)  Content  of  statements.  As  used  in 
this  section,  the  term  “statement”  in¬ 
cludes  (1)  statements  of  fact  signed  and 
sworn  to  by  persons  having  knowledge 
of  those  facts:  (2)  documents  filed  as 
part  of  the  proof  of  the  alleged  facts 
(which  shall  be  duly  authenticated  under 
oath  or  otherwise  in  a  manner  that  would 
render  them  admissible  in  evidence  at 
an  oral  hearing  under  the  rules  in  this 
Part) ;  and  (3)  briefs  containing  argu¬ 
ment  to  sustain  the  contentions  of  the 
party  submitting  the  statement. 

(f)  Verification.  The  facts  asserted  in 
any  statement  filed  under  shortened  pro¬ 
cedure  must  be  swcm  to  by  persons  hav¬ 
ing  knowledge  thereof  and,  except  under 
unusual  circumstances,  the  persons 
should  be  those  who  would  appear  as 
witnesses  to  substantiate  the  facts  as¬ 
serted  should  a  full  oral  hearing  become 
necessary. 

(g)  Hearings. — (1)  Request  for  cross- 
examination  or  other  hearings.  If  cross- 
examination  is  desired  of  any  witness 
whose  affidavit  or  other  verified  state¬ 
ment  has  been  submitted,  the  name  of 
the  witness  and  the  subject  matter  of  the 
desired  cross-examination  shall  be  stated 
at  the  end  of  the  answering  statement 
or  statement  in  reply  as  the  case  may  be. 
Oral  hearings  under  other  circumstances 
may  also  be  requested  but  will  be  granted 
only  imder  exceptional  circumstances. 
Any  request  filed  under  this  subpara¬ 
graph  shall  include  a  justification  of  the 
need  for  oral  hearing. 

(2)  Hearings  issues  limited.  The  order 
setting  the  proceeding  for  oral  hearing, 
if  hearing  is  found  necessary,  will  specify 
the  matters  upon  which  the  parties  are 
not  in  agreement  and  concerning  which 
oral  evidence  is  to  be  introduced.  Unless 
material  facts  are  in  dispute,  oral  hear¬ 
ing  will  not  be  held. 

(h)  Subsequent  procedure.  Post-hear¬ 
ing  procedures  shall  be  the  same  as  those 
in  proceedings  in  which  the  shortened 
procedures  have  not  been  followed. 

§  10.93  Obtaining  default  ord  xr. 

When  a  respondent  has  failed  to  (a) 
file  an  answer  as  provided  in  §  10.23  of 
these  rules  or  (b)  failed  to  appear  or  file 
a  notice  of  appearance  as  provided  in 
$  10.62  of  these  rules  or  (c)  failed  to 
file  a  statement  und»  the  i^ortened  pro¬ 
cedures  as  provided  in  S  10.92  of  these 
rules,  the  Division  Enforcement  may 
move  the  Administrative  Law  Judge  to 


enter  findings  and  conclusions  and  a  de¬ 
fault  order  against  that  respondent 
based  upon  the  matters  set  forth  in  the 
complaint,  which  shall  be  deemed  to  be 
true  for  purposes  of  this  determination. 

§  10.94  Setting  aside  of  default. 

In  order  to  prevent  injustice  and  on 
such  conditions  as  may  be  appropriate, 

(a)  the  Commission  may  at  any  time  set 
aside  a  default  order  obtained  imder 
§  10.93 ;  and  (b)  the  Administrative  Law 
Ju^e  may  set  aside  a  default  order  ob¬ 
tained  under  §  10.93  at  any  time  prior  to 
filing  of  his  initial  decision  in  a  pro¬ 
ceeding  in  which  there  are  remaining  re¬ 
spondents.  Any  motion  to  set  aside  a  de¬ 
fault  shall  be  made  within  a  reasonable 
time,  and  shall  state  the  reasons  for  the 
failure  to  file  or  appear  and  specify  the 
nature  of  the  proposed  defense  in  the 
proceeding. 

Subpart  H — Appeals  to  the  Commission; 

Settlements 

§  10.101  Interlocutory  appeals. 

Interlocutory  review  by  the  Commis¬ 
sion  of  a  ruling  on  a  motion  by  an  Ad¬ 
ministrative  Law  Judge  may  be  sought 
in  accordance  with  the  following  pro¬ 
cedures  : 

(a)  Scope  of  review.  The  Commission 
will  not  review  a  ruling  of  the  Adminis¬ 
trative  Law  Judge  prior  to  the  Commis¬ 
sion’s  consideration  of  the  entire  pro¬ 
ceeding  in  the  absence  of  extraordinary 
circumstances.  An  interlocutOTy  appeal 
may  be  permitted,  in  the  discretion  of 
the  Commission,  under  the  following 
circumstances: 

(1)  Appeal  from  an  adverse  ruling  pur¬ 
suant  to  §  10.8(b)  on  a  motion  to  dis¬ 
qualify  an  Administrative  Law  Judge; 

(2)  Appeal  from  a  ruling  pursuant  to 
§  10.11(b)  suspending  an  attorney  from 
participation  in  a  particular  proceeding. 

(3)  Appeal  from  a  ruling  pursuant  to 
§§  10.33  and  10.34  denying  intervention 
or  limited  participation; 

(4)  Appeal  from  a  ruling  pursuant  to 
§  10.68(b)  requiring  the  appearance  of  an 
officer  or  employee  of  the  Commission  or 
another  government  agency  or  the  pro¬ 
duction  of  Commission  records; 

(5)  Upon  a  determination  by  the  Ad¬ 
ministrative  Law  Judge,  certified  to  the 
Commission  either  in  writing  or  on  the 
record,  that  (i)  a  ruling  sought  to  be 
appealed  involves  a  controlling  question 
of  law  or  policy;  (ii)  an  immediate  ap¬ 
peal  may  materially  advance  the  ulti¬ 
mate  resolution  of  the  issues  in  the  pro¬ 
ceeding;  and  (iii)  subsequent  reversal  of 
the  ruling  would  cause  unnecessary  de¬ 
lay  for  expense  to  the  parties. 

(b)  Procedure  to  obtain  interlocutory 
review.  (1)  An  Application  for  interlocu¬ 
tory  review  may  be  filed  within  five  days 
after  notice  of  the  Administrative  Law 
Judge’s  ruling  on  a  matter  described  in 
paragraph  (a)  (1),  (a)  (2),  (a)  (3)  or  (a) 
(4)  of  this  section  or  within  five  days 
after  certification  in  the  manner  de¬ 
scribed  in  paragraph  (a)(5)  of  this 
section. 

(2)  An  application  for  review  shall: 

(i)  Designate  the  ruling  or  part  there¬ 
of  from  which  appeal  is  being  taken; 


(ii)  Present  the  points  of  fact  and  law 
relied  upon  in  support  of  the  position 
taken;  and 

(iii)  Not  exceed  15  pages. 

(3)  Any  party  that  opposes  the  appli¬ 
cation  may  file  a  response,  not  to  exceed 
15  pages,  within  five  days  after  service 
of  the  application. 

(4)  The  Commission  will  determine 
whether  to  grant  a  review  based  upon 
the  application  for  review  and  the  re¬ 
sponse  thereto,  without  oral  argument 
or  further  written  presentation,  unless 
the  Commission  shall  otherwise  direct. 

(c)  Proceedings  not  stayed.  The  filing 
of  an  application  for  review  and  the 
grant  of  review  shall  not  stay  proceed¬ 
ings  before  an  Administrative  Law  Judge 
unless  the  Administrative  Law  Judge  or 
the  Commission  shall  so  order.  The  Com¬ 
mission  will  not  consider  a  motion  for  a 
stay  unless  the  motion  shall  have  first 
been  made  to  the  Administrative  Law 
Judge  and  denied. 

§  10.102  Review  of  initial  decisions. 

(a)  Notice  of  appeal.  Any  party  to  a 
proceeding  may  appeal  to  the  Commis¬ 
sion  an  initial  decision  or  a  dismissal  or 
other  final  disposition  of  the  proceeding 
by  the  Administrative  Law  Judge  sis  to 
any  party.  The  appeal  shall  be  initiated 
by  filing  a  notice  of  appeal  with  the  Hear¬ 
ing  Clerk  within  15  days  after  service  of 
the  initial  decision  or  other  order  termi¬ 
nating  the  proceeding.  The :  Tearing  Clerk 
shall  serve  notice  of  the  filing  of  a  notice 
of  appeal  by  mailing  a  copy  thereof  to 
each  other  party. 

(b)  Briefs:  time  for  filing.  The  appeal 
shall  be  perfected  through  the  filing  of 
an  appeal  brief. 

( 1 )  Appeal  brief.  The  appeal  brief  shall 
be  filed  within  30  days  after  filing  of  the 
notice  of  appeal. 

(2)  Answering  brief.  Within  30  days 
after  service  of  the  appeal  brief  upon 
any  other  party  that  party  may  file  an 
answering  brief. 

(3)  No  further  briefs  shall  be  permit¬ 
ted. 

If  the  appeal  brief  is  not  filed  within 
the  time  specified  the  opposing  party 
may  move  for  dismissal  of  the  appeal. 

(c)  Briefs:  number  of  copies.  An  orig¬ 
inal  and  10  copies  of  all  briefs  submitted 
under  this  §  10.102  shall  be  filed  with  the 
Hearing  Clerk. 

(d)  Briefs:  content  and  form.  (1)  The 
appesil  brief  should  include,  in  the  order 
indicated:  ’ 

(i)  A  statement  of  the  issues  presented 
for  review. 

(ii)  A  statement  of  the  case.  The  state¬ 
ment  shall  first  indicate  briefly  the  na¬ 
ture  of  the  case.  There  shall  follow  a 
statement  of  the  facts  relevant  to  the 
issues  presented  for  review,  with  appro¬ 
priate  references  to  the  record. 

(iii)  An  argiunent.  The  argument  may 
be  preceded  by  a  summary.  The  argu¬ 
ment  shall  contain  the  contentions  of 
the  party  to  the  appeal  with  respect  to 
the  issues  presented  and  the  reasons 
therefor,  and  citations  to  supporUng  au¬ 
thorities,  statutes  and  parts  of  the 
record. 
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(iv)  A  conclusion  stating  the  precise 
relief  sought. 

(2)  The  answering  brief  generally 
shall  follow  the  same  style  as  prescribed 
for  the  appeal  brief  but  may  omit  a  state¬ 
ment  of  the  issues  or  of  the  case  if  the 
party  does  not  dispute  the  issues  and 
statement  of  the  case  contained  in  the 
appeal  brief. 

(3)  Any  matter  not  briefed  shall  be 
deemed  waived,  and  may  not  be  argued 
before  the  Commission. 

(e)  Appendix  to  Briefs. — (1)  Designa¬ 
tion  of  contents  of  appendix.  At  the  time 
an  appellant  serves  and  files  its  appeal 
brief,  it  shall  also  serve  and  file  a  designa¬ 
tion  of  those  specific  parts  of  the  record 
to  which  it  wishes  to  direct  the  particular 
attention  of  the  Commission  and  that  it 
wi^es  to  have  included'  in  the  appendix, 
including,  but  not  necessarily  limited  to, 
particular  pages  of  the  transcript  and 
portions  of  exhibits  filed  in  the  proceed¬ 
ing.  If  an  appellee  deems  it  necessary  to 
direct  the  particular  attention  of  the 
Commission  to  specific  parts  of  the  rec¬ 
ord  not  designated  by  any  appellant,  it 
shall  serve  and  file  with  its  answering 
brief  a  designation  of  additional  portions 
of  the  record  for  inclusion  in  the  appen¬ 
dix.  In  designating  parts  of  the  record 
for  inclusion  in  the  appendix,  the  prin¬ 
cipal  parts  of  the  record  relied  upon 
should  be  designated,  but  the  parties 
shall  have  regard  to  the  fact  that  tlie 
entire  record  is  always  available  to  the 
Commission  for  reference  and  examina¬ 
tion,  and  shall  not  engage  in  unnecessary 
designation.  The  fact  that  a  part  of  the 
record  is  not  included  in  an  appendix 
shall  not  prevent  any  party  or  the  Com¬ 
mission  from  relying  thereon. 

(2)  Preparation  of  the  appendix. 
Within  15  days  after  the  last  answering 
brief  of  a  party  was  due  to  be  filed  the 
Office  of  Hearings  and  Appeals  shall 
prepare  an  appendix  to  the  briefs  which 
will  contain  a  list  of  the  relevant  docket 
entries  filed  in  the  proceedings  before  the 
Administrative  Law  Judge,  the  initial 
decision  and  order  of  the  Administrative 
Law  Judge,  the  pleadings  filed  on  behalf 
of  the  parties  who  are  participating  in 
the  appeal  and  such  other  parts  of  the 
record  designated  by  the  parties  to  the 
appeal  in  accordance  with  the  procedures 
set  forth  in  paragraph  (e)  (2)  of  this 
section.  The  Hearing  Clerk  shall  cause 
one  copy  of  the  appendix  to  be  served 
on  each  of  the  parties  to  the  appeal  and 
shall  cause  ten  copies  of  the  appendix 
to  be  placed  in  the  docket  of  the  proceed¬ 
ing  for  the  use  of  the  Commission. 

(3)  Objections  to  appendix.  Any  party 
who  believes  that  an  error  or  omission 
has  been  made  in  the  preparation  of  the 
appendix  or  that  the  appendix  is  mis¬ 
leading,  prejudicial  or  otherwise  inade¬ 
quate  may  on  that  basis  file  a  motion 
with  the  Chief  Administrative  Law  Judge 
to  amend  or  supplement  the  appendix. 

§  10.103  Oral  argument  before  the  com* 
mission. 

(a)  Request.  Any  party  may  file  with 
the  Hearing  Clerk  a  request  in  writing 
for  the  opportunity  to  present  oral  ar¬ 
gument  before  the  Commission,  which 
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the  Commission  may  in  its  discretion 
grant  or  deny.  A  request  for  oral  argu¬ 
ment  must  be  made  within  the  time  pro¬ 
vided  for  filing  the  initial  briefs. 

(b)  Time  allowed.  Unless  otherwise  di¬ 
rected  by  the  Commission,  not  more  than 
one-half  hour  will  be  allowed  for  oral 
argument  by  any  participant.  Where  the 
same  or  similar  interests  are  represented 
by  more  than  one  participant,  an  aggre¬ 
gate  of  not  more  than  one-haif  hour  will 
be  allowed  the  interests  so  represented 
irrespective  of  the  number  of  partici¬ 
pants,  the  time  to  be  divided  equally 
among  such  participants  or  as  they  may 
agree  among  themselves.  In  appropriate 
cases  the  Commission  may,  in  its  discre¬ 
tion,  extend,  shorten  or  reallocate  the 
time  prescribed  herein. 

(c)  Reporting  and  transcription.  Oral 
argmnents  before  the  C<»unlssion  shall 
be  reported  and  transcribed  in  writtai 
form  unless  the  Commission  shall  direct 
otherwise. 

(d)  Commissioners  not  present  at  oral 
argument.  A  member  of  the  Commission 
who  was  not  present  at  the  oral  argu¬ 
ment  may  participate  in  the  declsicm  of 
the  proceeding.  Any  Commissioner  par¬ 
ticipating  in  the  decision  who  was  not 
present  at  the  argument  will  review  the 
transcript  of  argiunent. 

§  10.104  Scope  of  review;  commission 
decision. 

(a)  Scope  of  review.  The  Commission 
will  ordinarily  consider  the  whole  record 
on  review,  and  base  its  determination 
thereon.  However,  it  may  limit  the  issues 
to  those  presented  in  the  statement  of 
issues  in  the  brief. 

(b)  Decision  on  review.  On  review,  the 
Commission  may  affirm,  reverse,  mo^y, 
set  aside  or  remand  for  further  proceed¬ 
ings,  in  whole  or  in  part,  the  initial  de¬ 
cision  by  the  Administratve  Law  Judge 
and  make  any  findings  or  conclusions 
which  in  its  judgment  are  proper  based 
on  the  record  in  the  proceeding.  The 
Commission’s  decision  shall  be  contained 
in  its  opinion  and  order.  In  the  event 
the  Commission  is  equally  divided  as  to 
its  decision  the  initial  decision  will  be 
affirmed,  without  opinion. 

(c)  Contents  of  Record.  The  record  of 
the  proceeding  before  the  Commission 
for  final  decision  shall  include : 

(1)  The  complaint,  notice  of  hearing, 
answers  and  any  amendments  thereto; 

(2)  Any  application,  motion  or  objec¬ 
tion  made  during  the  course  of  the  pro¬ 
ceeding,  briefs  in  support  thereof,  rul¬ 
ings  thereon  and  exceptions  thereto; 

(3)  Any  admission  or  stipulations  be¬ 
tween  the  parties,  and  documents  or  pa¬ 
pers  filed  in  connection  with  prehearing 
conferences;  and  the  record  of  prehear¬ 
ing  conferences,  if  recorded: 

(4)  The  transcript  of  testimony  taken 
at  the  hearing,  together  with  exhibits  re¬ 
ceived  at  the  hearing; 

(5)  Any  statements  filed  imder  the 
shortened  procedure: 

(6)  Portions  of  the  official  public  rec¬ 
ords  of  the  Commission  specified  in  any 
of  the  above: 

(7)  Any  proposed  findings  of  fact,  con-^ 
elusions  of  law  and  briefs  in  support 
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thereof,  which  were  filed  in  connection 
with  the  hearii^; 

(8)  Any  written  communication  ac¬ 
cepted  by  the  Administrative  Law  Judge 
pursuant  to  §§  10.34  and  10.35  relating 
to  limited  participation; 

(9)  The  initial  decision  and  the  peti¬ 
tion  for  review; 

(10)  Any  other  documents  which  ap- 
I>ear  on  the  docket  of  the  proceeding. 

§  10.105  Review  by  commission  on  its 
own  initiative. 

The  Commission  may  on  its  own  initia¬ 
tive,  within  30  days  after  the  initial  de¬ 
cision  has  been  served  on  all  parties, 
direct  review  of  any  initial  decision  of  an 
Administrative  Law  Judge.  The  Com¬ 
mission  shall  determine  the  scope  of  the 
review  and  the  issues  which  wUl  be  con¬ 
sidered  and  make  provisions  for  the  filing 
of  briefs  and  oral  argument,  if  deemed 
appropriate  by  the  Commission.  Notice 
that  the  Commission  has  directed  review 
on  its  own  initiative  shall  be  served  on 
all  parties  by  the  Hearing  Cfierk. 

§  10.106  Reconsideration. 

Within  15  days  after  service  of  a  Com¬ 
mission  opinion  and  order  any  party  may 
file  with  the  Commissi^  a  petition  for 
reconsideration  of  the  opinion  and  order, 
setting  forth  the  relief  desired  and  the 
gnx>tmds  in  support  thereof.  Any  petition 
filed  under  this  subsection  must  be 
confined  to  new  questions  raised  by  the 
(H>inion  or  order  and  concerning  which 
the  petitioner  had  no  opportunity  to 
argue  before  the  Commission.  The  ffiing 
of  a  petition  for  reconsideration  shall  not 
operate  to  stay  the  effective  date  of  the 
Commission’s  order. 

§  10.107  Leave  to  adduce  additional  evi¬ 
dence. 

Any  time  prior  to  issuance  of  the  final 
decision  the  Commission  may,  tux>n  its 
own  motion  or  upon  application  in  writ¬ 
ing  by  any  party,  after  notice  to  the  par¬ 
ties  and  an  opportunity  for  them  to  be 
heard,  reopen  ^e  hearing  for  the  recep¬ 
tion  of  further  evidence.  The  application 
shall  show  to  the  satisfaction  of  ^e  Com¬ 
mission  that  the  additional  evidence  is 
material,  and  that  there  were  reasonable 
grounds  for  failure  to  adduce  such  evi¬ 
dence  at  the  hearing.  The  Commission 
may  hear  the  additional  evidence  or  may 
refer  the  proceeding  to  the  Administra¬ 
tive  Law  Judge  for  the  taking  of  the 
additional  evidence. 

§  10.108  Settlements. 

(a)  When  offers  may  he  made.  Parties 
may  at  any  time  diudng  the  course  of  the 
proceeding  propose  offers  of  settlement. 
All  offers  of  settlement  shall  be  in 
writing. 

(b)  Content  of  offer  of  settlement. 
Each  offer  of  settlement  made  by  a  re¬ 
spondent  shall: 

(1)  Acknowledge  service  of  the  Com¬ 
plaint; 

(2)  Admit  the  jurisdiction  of  the  Com- 
missiem  with  respect  to  the  matters  set 
forth  in  the  Complaint; 

(3)  Include  a  waiver  of 
(i)  A  hearing. 


FEDERAL  REGISTER,  VOL  41,  NO.  11— FRIDAY,  JANUARY  16,  1976 


2522 

(II)  All  post-hearing  procedures, 

(III)  Judicial  review,  and 

(Iv)  Any  objection  to  the  staff’s  par¬ 
ticipation  In  the  Commission’s  considera¬ 
tion  of  the  offer; 

(4)  Stipulate  the  record  basis  on  which 
an  order  may  be  entered,  which  may  con¬ 
sist  solely  of  the  complaint  and  the  find¬ 
ings  contained  in  the  offer  of  settlement; 
and 

(5)  Consent  to  the  entry  of  an  order 
refiecting  the  terms  of  settlement  agreed 
upon,  including,  where  appropriate: 

(i)  Findings  by  the  Commission  that 
the  respondent  has  violated  specified  pro¬ 
visions  of  the  Act,  and 

(ii)  The  imposition  of  sanctions. 

(c)  Submission  of  offer  of  settlement. 
Offers  of  settlement  made  by  a  respond¬ 
ent  shall  be  submitted  in  writing  to  the 
Division  of  Enforcement,  which  shall 
present  them  to  the  Commission  with  the 
Division’s  recommendation.  The  re¬ 
spondent  will  be  informed  if  the  recom¬ 
mendation  will  be  unfavorable,  in  which 
event  the  offer  shall  not  be  presented  to 
the  Commission  unless  the  respondent  so 
requests.  Any  offer  of  settlement  not  pre¬ 
sented  to  the  Commission  shall  be  null 


RULES  AND  REGULATIONS 

and  void  with  respect  to  any  acknowl¬ 
edgement,  admission,  waiver,  stipulation 
or  consent  contained  in  the  offer  and 
shall  not  be  used  in  any  manner  in  the 
proceeding  by  any  party  thereto. 

(d)  Acceptance  of  offer  by  the  Com¬ 
mission.  The  Commission  will  accept  an 
offer  of  settlement  only  by  Issuing  its 
opinion  and  order  based  on  the  offer. 
Upon  issuance  of  the  opinion  and  order, 
the  proceeding  shall  be  terminated  as  to 
the  respondent  involved  and  so  noted  on 
the  docket  by  the  Hearing  Cfierk. 

(e)  Rejection  of  offer  of  settlement; 
effect  of  rejection.  When  the  Commission 
rejects  an  offer  of  settlement,  the  party 
making  the  offer  shall  be  notified  of 
the  Commission’s  action  and  the  offer  of 
settlement  shall  be  deemed  withdrawn. 
A  rejected  offer  of  settlement  and  Miy 
documents  relating  thereto  shall  not 
constitute  a  part  of  the  record  in  the 
proceeding;  and  the  offer  will  be  null  and 
void  with  respect  to  any  acknowledgment, 
admission,  waiver,  stipulation  or  consent 
contained  in  the  offer  and  shall  not  be 
used  in  any  manner  in  the  proceeding 
by  any  party  thereto. 


The  foregoing  rules,  as  well  as  the 
Commission’s  revocation  of  the  rules  con¬ 
tained  in  Part  0  shall  be  effective  on  Jan¬ 
uary  16, 1976.  The  Commission  finds  that 
the  foregoing  action  relates  solely  to 
agency  practice  and  procedme  and  that 
the  public  procedures  and  publication 
prior  to  the  effective  date  of  IJie  rules,  in 
accordance  with  the  Administrative  Pro¬ 
cedure  Act,  as  codified,  5  U.S.C.  553,  are 
not  required.  However,  the  Commission 
nonetheless  encourages  interested  per¬ 
sons  to  submit  written  comments,  sug¬ 
gestions,  or  objections.  Materials  sub¬ 
mitted  will  be  evaluated  and  considered 
with  a  view  to  amendment  in  appro¬ 
priate  cases.  Comments  should  di¬ 
rected  to  the  Commodity  Futures  Trad¬ 
ing  Commission,  1120  Connecticut  Ave¬ 
nue  NW.,  Washington,  D.C.  20036,  Attn: 
Secretariat. 

Issued  in  Washington,  D.C.  on  Jan¬ 
uary  12, 1976. 

By  the  Commission. 

William  T.  Eaglet, 
Chairman,  Commodity  Futures 
Trading  Commission. 
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